Affidavit of Trevor Swesdfager
Movember 5, 2009

No. 8083198
Vancouver Registry

IN THE SUPREME COURT OF BRITISH COLUMBIA

BETWEEN:

ALEXANDRA B. MORTON, PACIFIC COAST WILD SALMON SCCIETY,
WILDERNESS TOURISM ASSOCIATION, SOUTHERN AREA (E)
GILLNETTERS ASSOCIATION, and FISHING VESSEL OWNERS'

ASSOCIATION OF BRITISH COLUMBIA

PETITIONERS

AND:

MINISTER OF AGRICULTURE AND LANDS, THE ATTORNEY GENERAL
OF BRITISH COLUMBIA, on behalf of THE PROVINCE OF BRITISH
COLUNBIA, and MARINE HARVEST CANADA INC.

RESPONDENTS

AFFIDAVIT OF TREVOR SWERDFAGER

1, Trevor Swerdfager, Director General, in the City of Ottawa, Province of Ontario
MAKE OATH AND SAY AS FOLLOWS:

itroduction

1.  am employed in the Department of Fisherles and Oceans Canada ("DFQ") as
the Director General, Aquaculiure Management Directorate ("AMD"), Fisheries and
Aquaculiure Managemeht Sector at 200 Kent Streef, Ottawa, Ontario, Canada. As such
| have personal knowledge of the facts and matters deposed to in this Affidavit except
where the same are stated o be based on information and belief, and where so stated |

verily belleve them fo be true.

2. i was appointed to this position on Qctober 28, 2007 and have served in it
continuously since that time. My role is to provide national policy and program design
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leadership and coordination for the DFO’s aquaculture program. | lead a group of 32
staff in Ottawa and have functional guidance responsibilities with respect to regional
aquaculiure operations, DFO has six reglonal units: Newfoundland and Labrador, Gulf,
Maritimes, Quebec, Central and Arctic, and Pacific Region. Each of these reglional units
includes a Habitat Seclor, a Science Sector, and a Fisheres and Aquaculiure
Managemant Sector within which Is housed the "Regional Aquaculiure Coardinator
Office” (“RACOs"). The RACOs do not report to me on a line basis; instead they receive
functional guidance from my office on matiers of policy, general strategy and key issues.

Educsation and Experience

3. | hold a Bachelor of Environmenial Studies from the University of Walerloo,
Ontaric {1985), a Cerlificate of French as Second Langusage from the University of Nice,
France and Master's of Arts, Geography from the University of Ottawa, Ontario (1988).

4, Price to joining DFQ, from February, 2006 to October 2007, | was the Senior
Advisor, Sustalnability for the Forest Products Association of Canada ("FPAC"), a forest
industry association based in Ottawa, Onfario, Canada. Prior to my work with FPAC |
served in a variety of positions with Environment Canada over a period of 18 years,
From Oclober, 2002 1o February, 2006, | served as the Direclor General, Canadian

Wildlife Service.

5, | have extensive experience in the development, passage and implementation of
regulations under the Migrafory Birds Convention Act, the Wildlife Trade Act, the
Canada Wildlife Act and the Species At Risk Act. From September, 2000 to September
2002, 1 was the Regional Director, Environmental Conservation Branch, Environment
Canada, Pacific Regicn based in Vancouver, British Columbia (*BC"). Prior to that | held
a variety of positions in Envfronmeat Canada regional offices in Edmonton, Alberta,
Sachkyville, New Brunswick, Nepean, Ontaric and at national headquarters in Ottawa.
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Background

6. On May 8, 2008, Alexandra Morton et al (the “Petitioners"} filed a petition in the
British Columbia Supreme Court seeking declarations that certain provincial legislation
involved in regulating finfish aguaculture was ulfra vires the Province of British Columbia
under the Constitution Act, 1867 and that certain pending decisions of the Minister of
Agricutture and Lands on behalf of the Province of British Columbia to re-issue
aquaculiure licenses to Marine Harvest, a major salmon farming company operating in

BC, were uwitra vires.

7. The petitioners alleged that the provincial legislation was ultra vires the Province
ont the ground that the subject matter fell within the exclusive jurisdiction of the
Parliament of Canada under subsection 91(12) of the Constitution Act, 1857.

8. On February 9, 2009 the British Columbia Supreme Court ruled that the activity of
finfish aguacuiiure is a fishery which falls under exclusive federal jurisdiction pursuani fo
sub-section 91(12) of the Constitution Act, 1867 - Sea Coast and Inland Fisheres and,
in effect, struck down the provincial regulatory regime over finfish aquaculiure (the
"BCSC Decision”). The Court found that the Finfish Aquaculture Waste Control
Regulation, enacted under the Environmental Management Act SBC 2003 to regu!a'te
waste discharge from marine-based finfish farms is ulfra vires provincial jurisdiction.

This Regulation has been struck down as a result,

9, The Court further “read down” subsections 13(8), 14{1) and 26(2)(a) of the BC
Fisheries Act and subsections 1(h} and 2(1) of the Farm Practices {Right to Farm) Act to
apply only to the cultivation of marine plants. The effect of this “reading down” is that
the BC Aguacuiture Regulation promulgated pursuant to the BC Fisheries Act applies
only to the cultivation of marine plants. The Regulation currently provides for the
issuance of aguaculture ficenses and the regulation of a range of operational matters
including, the establishment of net cage design parameters, the mainfenance of
inventory records, release and escape prevention measures, production limits, species
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composition, records of drug use and other information reporting, fees and other sundry
operational issues. In recognition of the fact that the net effect of the Court’s decision is
to create a substantial regulatory void with respect to the aquaculture industry in British
Columbia, the Court suspended its decision for twelve months to allow for the

development of a new regulatory regime.

10, On Ociober 21, 2008 the British Columbia Court of Appeal (the "BCCA") heard
an appeal in this matter. The issue of jurisdiction over the regulation of aquacuiture was
not raised. The BCCA addressed the narrow issue of whether provincial legislation
could Immunize fish farms from civil Hability in nuisance and remitted the matter back fo
the BC Supreme Court. Please find attached at Exhibit A a copy of the decision,

11, Inlight of the BCSC Declsion, it was clear that only the federal government has
the authority to establish the comprehensive regulatory regime needed fo ensure that
the industry in British Columbia is appropriately regulated and managed. Accordingly,
since the release of the BCSC Decision, DFO, in conjunction with the Department of
Justice ("DOJ"), has undertaken work in four main areas with the goal of developing

such a new regime. These areas are:

{(a) legal and policy analysis,

(b) dialogue with the Government of British Columbia;
{c) requiatory development, and

() federal program design and implementation planning.

12.  The purposes of this affidavit are to:

a) describe the impact of the declsion and the work DFO has
undertzaken to date to respond o it (Please find attached Exhibit B

for an itemized chronology of key mestings, briefings, ele in this
regard. | have created this document for this affidavit.);
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b) describe the work that remains to be done in developing a new

regulaiory regime; and

c) to set out a proposed timeling for the enactment and
imp!ementatien' of a new federal aquaculture regulatory regime
(Please find attached at Exhibit C a chart | have created to explain
the projected timeline required).

impact of the Decision

i3.  The magnitude of the impact of the BCSC Decision on aguaculiure governance
for DFO is monumental. For over thirty years, DFO has been working collaboratively
with British Columbia and other provinces to jointly manage and regulate the Canadian
aquaculture industry. This-work has been undertaken using the legislation, regulations,
policles and common understandings in place foday and has enfailed governments
undertaking the roles and responsibilities that flow from these arrangements, Federal
and provincial programs and pricrities have been structured to take into account these
arrangements and have been staffed, resourced and operated on that basis.

14. The BCSC decision aliers the regulatory landscape in such a way thaf requires a
fundamerttal re-design of the entire gurrent day aquaculture regulatory regime. it
requires the establishment of new regulatory and administrative arrangements for

addressing a wide range of functions including:

« receiving licence applications

e making farm site decisions

e issuing and tracking licences

o collecting licence fees

o developing and mandafing standards for net cage design, escape prevention and

ongoing operations
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o establishing standards and norms for shellfish harvesting techniques, timing and
transportation '
& collecting, storing and publishing information regarding industry operations
= gommunications and outreach
« enforcement and compliance
w research
« glte inspections, habitat monitoring, compliance monitoring

e farm operator interaction

15.  The scale of the regulatory changes required is substantial. The new regime will
have to comprehensively address an industry whose wholesale values of sales in 2007
exceeded $500,000,000 flowing from over 80,000 tonnes of production in BC alone.

16.  Aquaculiure directly employs 2,100 people In full-time positions along coastal BC
while providing a substantial number of spin-off jobs, and supports processing,
transportation, and retall operations throughout the province and beyond. It employs a
large numbér of First Nations paople and engages or affects up to 203 First Nations

across the province.

17.  The aguaculture industry is active on over 300 sites throughout British Columbia
under the terms of approximately 700 provincial leases and permits as well as federal
Navigable Waters Profection Act permits and Fisheries Act harmful alteration, disruption
or destruction (“HADD") authorizations. Attached as Exhibit D is a map showing the
location of shelifish aguaculture sites in British Columbia. Attached as ExhibitEis a
map showing the location of finfish aquaculture sites in British Columbia.

18.  The decision struck down the core of this management regime — the provincial

licences issued under the BC Fisheries Act and the poliution management provisions of

the Finfish Aquaculfure Waste Control Regulation. Replacing these provisions is not a

simple matter, As is explained below, it requires the establishment of an entirely new

regulation and licence regime, securing new resources 10 support its implementation,
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recruiting, hiring, re-locating, training and housing the professional staff required to
administer it and the implementation of a comprehensive transition plan to migrate the
hundreds of existing provincial licences and permits to the new regime. This is a major

undertaking indesd.
1. l.egal and Policy Analvsis and Mandate devefcpmeﬁi

19. Securing a Cabinet mandate for DFO o move forward with the development of
response o the decision began almost immediately upen the release of the decision and

was completed in early October, 2009,

20. In order to provide some context to this process, | have detailed below the legal
and policy analysis that was carried out o develop the appropriate new legal and policy
mandate. As oullined in Exhibit B, a series of meetings were organized and held for this

purpose starting immediately after the Judgment.

21.  The process began with a careful legal and policy analysis of the declsion and s
implications both for the federal govermnment including of course the Departiment of
Fisheries and Oceans but also other deparimenis such as Transport, Agriculiure and
Environment, In addition, anaivtical aflention was devoted to a consideration of the
irnplications for the finfish and shellfish aquaculiure operators in BC. Although the
decision very clearly applies only in BC, given the DFC’s national mandate, the DFO
analysis also considered the potential implications for the industry in other provinces,
Similarly, work was undertaken to analyze the potential implications of the decision for
First Nations in BC both from an operational perspective in terms of First Nations owned
or operated aguaculture sites and from the broader perspective of the implications of the

decision for aboriginal and treaty rights.

22.  While many of the issues raised in the decision are well understoed by lawyears
they are not matters that are routinely considered by line staff working in the aquaculture
management domain. Considerable time was inflally required for DFO to work with the
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legal community to ensure that DFO fully understood the legal implications of the

decision,

23, With our initial legal foundation in place we then examined wha! instruments
could be used to address the legisiative void created by the BCSC Decision. in this
context both federal and provincial legislative and regulatory tools were carefully
examined. Many of the issues fo be addressed had never been raised before and
required careful analysis. In particular, the interaction between various sections of the
Fisheries Act and potential new regulatory actions by the federal government needed to
be carefully worked out and analyzed, From a policy perspective, DFO also had to
devote considerable thought and energy to determining what the various ramifications of
the decision were both for British Columbia and more broadly for aguaculiure in Canada.

24.  The court direction combined with the resulis of the legal analysis set the stage
for a review and analysis of the various bolicy and program oplions open {0 DFO given
the revised legal playing field. In this context, DFO devoted careful afiention to
identifying and evaluating various potential responses to the decision. Some of this
analysis necessarily involved discussion with the provincial govemment. These

meetings are set out in Exhibit B.

25. A key input to this policy analysis work was input from external interested parties,
As outlined in the attached chronology in Exhibit B, over the course of the spring a
variety of meetings were convened with First Nations, industry associations and
companies and environmental groups to seek their views on the decision, #is
implications for their interests and their preferences regarding federal responses to the
decision. We met with the First Nations Fisherles Council on May 14, 2008, The
Fisheries Council was appointed by the BC First Nations Leadership Council, consisting
of the Uinion of BC Indian Chiefs, the First Nations Summit, and the BC Assembly of
First Nations, to address common fisheries issues, prionties, and concemns. As such,
they represent the interests of First Nations fisheries organizations. We conducted
further consultations with First Nations groups on-June 15 and 16, 2008, with 20~ 30
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groups in attendance. DFO also met with industry representatives from the BC Shelifish
Growers Association, Mainstream Salmon, Creative Saimon, Pacific Organic Seafood
Association, BC Salmon Farmers Association, Canadian Aguaculiure Industry Alliance,
Cooke Aquacuiture, Marine Harvest Canada and Grieg Seafood on March 31, May 13,
and July 27, 2008. Meetings with the Coastal Alliance for Aquaculture Reform "
("CAAR") and its constifuents, the David Suzuki Foundation, the Georgla Strait Alliance,
the Living Oceans Society, the T. Buck Suzuki Environmental Foundation, the
Watershed Watch Society, the Raincoast Conservation Foundation and the Friends of
Clayoquot Sound were held on March 31 and June 17, 2000,

26.  Given this general legal and policy analvtical context, the remainder of this
section describes the specific steps we undertook following the release of the BCSC

Decision,

27, On February 9, 2009, | met with Michelle D'Auray, Deputy Minister DFQ, Claire
Dansereau, Associate Deputy Minister, DFO and Lany Pedersen, Deputy Minister BC
Ministry of Agriculture and Lands (“"BCMAL”) to briefly review the decision and fo discuss
its potential implications. Over the next two weeks, internal discussions were held fo
further digest the BCSC Decision's content, impact and next steps that should be faken.
On March 2, 2008, { further briefed DFO’s newly appointed Deputy Minister, Claire
Dansereau, on the next steps we should be taking. On March 23, 2009, I also verbally
briefed the Assistant Deputy Minister of Fisheries and Aquaculture Management, DFD,
David Bevan, on the direction AMD would be recommending with regards to the BCSC

Decision,

28.  On March 2, 2008, | sought legal advice from DOJ on the implications to
federallprovincial management of the aquaculfure sector by the Decision, implications
for DFO and its responsibilities under the Fisheries Act, R.8. 1985, ¢. F-14, as well as
the scope of response that DFQ could undertake. The comp!e)é nature of the issues
raised defied simple and rapid responses from the Department of Justice. Responses to
various aspects of the issues were recelved over the course of the spring and info the
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summer. However, taken fogether, thev began to frame the legal ground nules within
which policy options for responding fo the BCSC Decislon could be developed.

29, Ag the legal analysis was under way in mid-March, 2009 | met with the provincial
government through the venue of a federal-provincial working group jointly chaired by
myself and Mr. Harvey Saséki, Assistant Deputy Minister, BCMAL. {the "Working
Group”). We metin Vancouver and Victoria on March 30, April 14 and May 12, 2009

30.  The Working Group concluded that whatever option was selected for responding
to the decision, a Canada - BC agreement formally setling our mandates, roles,
responsibiliies and program implementation measures was essential to establishing a
new aquaculiure regime going forward. From the DFO perspective, it also became clear
that in order for the DFO to enter info negotiations leading to such an agreement, a

mandate to do so was required from federal Cabinet,

Federzl Mandate

31,  Seeking a Cabinet mandate requires the development of a "Memorandum to
Cabinet” ("MC") which involves an alaborate formal procass in the federal government.
The first step is to develop departmental cohesion around a preferred approach. In this
regard, on April 3, 2009 | briefed the DFO Policy Integration Committee, a senior
management body chaired by the DFO's Assisfant Deputy Minister, Policy. The
Committee’s mandate is 1o engage all sectors of DFO In developing options for the
Departmental Managsment Committee chaired by the Deputy Minister, | brisfed the
Commitiee on the issues and the general outlines of the proposed MC.

32.  Following this meeting, my group moved forward In developing a formal MC
which was presented in summary form to the Departmental Management Commitiee
chaired by the Deputy Minister and including all of DFU's Assistant Deputy Ministers
and Regional Directors General on May 6, 2009 and again on May, 13, 2009. Following
the receipt of the approval of this Commities, the document was then shared with
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central agencies (Privy Council Office, Finance and Treasury Board Secretariat who |
also then briefed on May 14, 2000} Based on feedback from these cendral agencias,
the document was then revised and circulated to all other federal departments for
comment and review. A formal infer-departmental briefing regarding the MC was held in
May 2009; approximately 15 federal Departments were represented. The MC was then
signed by the Minister and submitted for consideration by Cabinet for consideration over

tha summer.

33, it was originally expected that& this process would result in the approval of a
Cabinat mandate by mid-summer that would allow negotiations to beginin eatly August.
However, as the summer wore on it became apparent that the provincial government
would not be in a position to begin negotiations on the timeline originally envisaged.

34, A provincial election occurred on May 12, 2008 and a new government was
elected. The new provincial Cabinet was sworn in on June 10, 2009, Importantly, a new
provincial Minister of Agriculture and Lands, who is responsible for aguaculiure, was
sworn in at this time. Neither the new Minister, nor the Cabinet he is a part of could be
expected to immediately start addressing major policy and legal issues such as those
raised by the BCSC decision. As a result, negotiations with BC could not begin in the

SUMIMer.

35.  On September 2, 2009, the pfovinciai Minister contacted my Minister to advise '
her that the provincial Cabinet had reached the conclusion that it would transfer or cede
all ongoing management responsibility for finfish aquaculiure to the federal government,
that i would not accept any delegation or confracting of services from the federal
govemment regarding the administration of any new federal regulation or program and
that it would continue to exercise responsibility for shellfish aguaculture, Provingial
Deputy Minister Larry Pederson contacted my Deputy Minister Claire Dansereau to

convay the same message at the officials’ level.
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Updated Fedaral Mandate

36.  This provincial announcemeant represented a substantial change in what we
understood to be the lkely provincial policy stance. 1t necessitated a re-consideration of
the federal approach to the issue, Accordingly, on September.10, 2009 | was directed to
prepare ancther Memorandum to Cabinet for my Minister to return to Cabinet with an
updated and revised sat of recommendations based on the new proéénciaﬁ position. As
noted above, the MC process is normally at least several months in duration. However,
given the looming court deadline, the normal process was sharply compressed and an
MC was finalized for Cabinet consideration in the first week of October.

37.  As adirect result of this process, on October 30, 2009, the Minister of Fisheries
and Oceans formally announced that she had secured a mandate from Cabinet fo
develop a new regulation for the management of aguaculture in BC and to open
negotiations with BC regarding the establishment of & Memorandum of Understanding
("MOU") on Aquaculture. Atfached as Exhibit F is a copy of the public announcement.

- This announcement reprasented the key milestons in finalizing a policy approach and
path forward for the federal government in responding to the BCSC decision and the
positions of other parties with respect to it. The remainder of this Affidavit focuses
primarily upon the steps required to pursue the design, consultation and implementation

of the new regulation.

2. Dialogue and Negotiations with the Government of British ‘Columbia
38. Itis our view that in order to provide governments, indusiry and all interested
parties with clarity regarding roles and responsibilities for the governance of aquaculture

in BC, a new aquaculiure MOU between Ganada and BC is required. Asnotedin
Exhibit C, it is estimated that the negotiation of the MOU with BC will be completed by

the end of December, 2009,
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38.  Now preduced and shown to me and marked Exhibit G 1o this Affidavit is a copy
of the Canada ~ British Columbia Mé&morandum of Understanding on aquaculture signed
by the governments in 1988 (the 1988 MOU). Atiached as Exhibit G is-a copy of the
1888 MOU. The 1888 MOLU sets out the respective roles and responsibilities of Canada
and the Province for the management of agquaculture in British Columbia. The 1988
MOU was established on the basis of the understandings in place at the time with
respect to the various roles of the two governments and the existing understanding of
the constitutional and legal context for aguaculture. The BCSC decision substantially
alters these understandings. Thus, while the decision has not invailidaled the 1988
MOLU, it has changed the foundations upon which it is based and rendered if useless for

the new regime necessitated by the decision.

40.  That being said, it is clear that the provincial government by virfue of its roles with
respect to the leasing and other aspects of the sector's operations retains a significant
role in the overall management of aduaculiure in BC notwithstanding the expansion in
federal responsibilities contemplated in the decision. The sector will continuefo be a
matter of shared jurisdiction with each government operating within is particular
mandate. Therefore, clarity regarding the mandates, roles and program activities of the
federa! and provincial governments will be essential to ensuring thatthere is no overlap
and duplication between the aclivities of the two governments and to providing certainty
to program staff, industry, environmental non-governmental organizations (“ENGOs")
and others regarding how the sector will be managed.

41. A new Memorandum of Understanding setting out these matters is seen as
essential by the federal government for these reasons. (It is our understanding that the
provincial government sharss this view.) Accordingly, on Oclober, 22, 2009, the
Minister of Fisheries and Cceans formally announced the federal intention to negotiate a
new MOU with BC. However, the issues are quite complex. First, they Involve more than
just two Departments. From the federal perspective, the negotiations are led by DFO
but must represent the interests and concems of other affected Departments notably
Environment Canada, Transport Canada and the Canadian Food Inspection Agency
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whose mandates deal with environmental, navigation and food safety aspects of the
aguaculture sector. Similarly broad based engagement is reguired within the provincial

government.

42.  Second, though the agreement [s very clearly a govemment fo govermnment
arrangement, it has the potential to significantly affect a wide range of interested parties
inside and outside the aquacuiture sector. Therefore, whilst the agreement will not be
the subject of formal consultation with these parties, both governments will engage in
informal dialogue processes with affecied parties regarding the key issues and the
various sirategic aptions being contemplated in the discussions. OFf particular note in this
context is the strong Interest other provinclal governments havs expressed in the
development of the agreement. 1t cleardy will only apply in British Columbia. However,
given the possibility that similar developments could occur eisewhere in Canada, the
content of the Canada ~ British Columbia agreement is being watched with keen interest
by other provinces as weil and the federal govemment has made commitments io keep

them apprised of developments at the senior management level.

43.  Third, the subject matter of the agreement is quite wide ranging and complex.
The agreement will include not only general overarching statements of mandate but also
descriptions of roles and responsibilities regarding licensing, environmental monitoring,
communications, enforcement, reporting, data management, decision making systems,

amendment formulas and other matiers.

44,  These complexitiss notwithstanding, progress has been made in developing an
MCOU. On behalf of the federal government, | led negotiation sessions with BC on
October, 27, 2009. Similar sessions are scheduled for November 2™ and 3" as are
informal consultations with other provinces with respect to the agreement. Our
expectation is that an MOU couid be finaiized for presentation to Ministers for signature

by mid-December.
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45.  The completion of this MOU is a very important contributor to the finalization of a
new regulatory regime for aquaculture in British Columbia. As ouflined in the sections
below, the federal government is pursuing the development of a new aquaculture
regulation for British Columbia and the deslgn of a new program for administering it.
The regulation and program are being structured so as to ensure that the federal
government meets s mandated responsibilities as described by the court. That being
said, they will alsc be designed to ensure that the government is able to deliver on
whatever it agrees to with the Province of British Columbia. Completion of the MOU is,
therefore, a key factor in finalizing the regulatory program.

3. Regulatory Development — Public Consultation Phase

48,  As noted in Exhibit C, and explained below, based on my experience, soliciting
the views of all parties interested in the new regulation will require four months running

from early October to the end of February, 2010.

47.  Regulations are typically vehicies for impiementing legislation, policy, technical
standards, programs and so on. Thus, before the reguiation itself can be developed, the
policy, program or other initiative it is designed to implement, must be finalized. The
time and process required to complete this poficy dsvelopment phase varies hugely
depending on the scope and complexity of the Issue at hand.. The issues {o be
addressed can range from highly specific and technical standards and requirements
through 1o the broader and more strategic policy plane. Regardless, the federal
approach fo regulation development;requires that those affected by and interested in a
potential regulation have input to the design of the regulation.

48.  Inthe British Columbia agquaculture context, finalizing a Cabinet approved general
strategic direction has been undertaken as described above and has confirmed the
govemnment's commitment o esiablishing a regulatory program pursuant to the
Fisheries Act. DFQ's mandate Is to develop a regulation that would, in essence, fill the
regulatory void created by the BCSC decision and comprehensively addresses
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aquaculiure in British Columbia. When brought into force, it will have 2 significant direct
impact on the govemnanice of the aquaculfure industry in BC and could set important
precedents for the governance of the industry elsewhere as well.

49.  The regulation will be of considerable interest to all members of the aguaculiure
industry as it will regulate a sizeabile portion of their ongoing operations for the
foreseeable future. All the salmon farming companies in the province, shellfish farming
companies, individua! aguaculture operators and other private sector interests in the
vaifous support services 1o the Industry will be heavily implicated by the new regulation
and are likely tc wish fo contribute to its design. Equally, given the potential that the
new regulation couid establish precedents for other jurisdictions in CGanada, several
aquaculiure companies with operations outside of British Columbia have indicated o
DFQO that they would iike to be given an opportunity to fearn about the proposed
regulation and to offer comments on its design.

50.  Given the nature of the pub!ié debate surrounding aguaculture in British
Columbia, it will also be of considerable interest to the non-govermnmental community.
The very legal action which gave rise to the BCSC was, in part, driven by members of
the environmental community who will quite itkely wish fo have input to the regulatory
design. Similarly, the Coastal Alliance for Aguaculture Reform (“CAAR") and its several
constifuent members, as well as several national environmental organizations have
expressed strong interest in the regulation and an expeciation that they will able fo

contribute {0 its design phase.

51.  Finally, as noted in the resolutions of the BC First Nations Fisheries Councll, First
Nations are highly interested in the aguaculture domain in British Columbia and have
very clear expectations that they will:be effectively consulted in the development of any
new regulatory regime established pursuant to the decision. There are 203 First Nations
in BC we expect may be inferested in these consultations. These expectations have
been conveyed to me personally by First Nation leaders during workshops held in
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Vancouver and Campbell River this past June and fo other officials DFO as well as our

Minister in weiting since that time.

52.  Given this range of interests in a new regulation It is clear that under normal
circumstances, consultations wiih in;erested pariies ragarding its structure and content
would be required. Simply tabling a fully drafted regulation with the public and seeking
comments on its details would deny all parties an opporiunity to comment on and
influence the general structure, policy thrusts and key detalls of the new regulation.
Such an approach would not be in keeping with the federal regulatory development
paradigm, would be uniikely to engender support for the new regime and could create
legal risks imperiling the enfire regulation on the grounds that First Nations in particular

'were not adeguately consulied in its davelopment.

53. Balanced against this very clear need for public consultation and engagement in
the policy phase of the regulation development process is the equally pressing reality
that the BUCSC decision has struck down substantial portions of the provincial regulatory
regime and made clear its expectation that it will be replaced by a federal regime.

54,  (iven the nature of aquacuftu're generally and its place in the public policy debate
in British Columbia in particular, policy oriented consuitations regarding the broad
framework for a new regulation could g0 on for a very long time. Based on my
experience, f we were creating these regulations without a court deadling, we would
aliow one year for consultation. In light of the court deadline, | recommend we engage
in a compressed policy consultation process beginning in early November and

concluding at the end of February.
55.  Under such a scenario, highly focused, professionally facilftated consulfation
sessions engaging industry, environmental groups and other members of civil society

would be convened in Vancouver, Vicloria and elsewhere in BC. Given the level of
interest in this issue ouiside British Columbia, one or more sessions would also be
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convened in eastern Canada,

86.  Given the interests and legal rights of BC First Nations, via processes developed
in consuliation with First Nations leadership, similar sessions would be convened with
interested First Nations and organizations.

57. Completion of this policy phase by the end of February would put the government
in a solid position to commence the detailed drafting of regulatory text with the benefit of
having completed an MOU with BC as described above and a comprehensive, albei
compressed public engagement pracess regarding the policy foundations for a new
regulation. This process is described in the following section,

3. Reguilatory Development - Drafiing of legal text

58. As ouilined in Exhibit C, based on my experience the policy consuliation and
legal drafting, in French and English of the new regulation and related Regulatory
impact Analysis Statement (RIAS) will require a total of six months and both will be
completed for pre-publication in the Canada Gazette Part | by early May, 2010.
Following 8 80 day public review pericd and approximately three months of analyzing
feedback received, a revised regulation and RIAS will be completed by October, 2010,

£9.  Federal regulations, regardiess of subject are developed according the process
set out in the Cabinet Directive on Streamiining Regulation *CDSR"}, Now produced
and shown fo me and marked as Exhibit H is a copy of the CDSR.  Application of the
process laid out in the Directive Is not discretionary; it has the force of law and must be
obeyed by all regulatory depariments. It sets out the steps that DFO must follow in
developing a new regulation for aquaculture in British Columbia.

80.  The main purpose of the Direclive is 1o ensure that all aspedts of the regulatory
subject are considered and that the government's reguiatory power results in the
greatest net benefit to Canadian sociely. il sets out a formal process with strict
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procedural steps and timeframes from the initial reguiatory planning stage 1o the Canade
Gazstle Part i stage in which the lfin'al regulation is published. Once the inftial public
consultation and pof&i::y development pﬁase’ is completed, the typical ime-frame for the
entire process for dé?eloping a new regulation is approximately 18 months and includes

the following steps:

» Regulatory planning — this Includes what is known as the "Regulatory
Triage” stage during which the potential reguistion is assessed i
determine its potential cﬂmpfexity, the legal issues it poses, risks i
addresses or creates and the likely nature of public interest in the subject

matter.

o Drafling regulatory {ext — this includes the assignment of Depariment of
Justice regulatory drafters and the development of the full text of the
regulafion. As pari of this process, the regulatory content is compared
against all other existing federal legislation and regulations to ensure that
consistency amongst them all is maintained. Finally, the text must be
developed In French and English concurrently with careful atfention
devoted to cross-referencing both versions to ensure absolute consistency

batwaen them.

o Compleiion of a Regulatory Impact Assessment Statement {"RIAS") which
sets out the anticipated financial, social, environmental and other direct
and indirect impacts of the regulation both nationally and more regionally if
appropriate. This phase is normally completed concurrently with the

regulatory text drafting process.

# Treasury Board approval for pre-publication — this phase involves bringing
the completed regulatory text forward for consideration by the Treasury
Board, the Cabinet commitiee responsible for regulatory matters,
Appropriate explanatory material and cover memos are prepared to
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accompany the regulation and it and all the material is shared with other
potentially affected federal departments for final comment and review. The
normal Cabinet document security protocols and procedures are followed

with respect to the package.

s  Pre-publication in the Canada Gazelfe, Part [ this phase includes
publication of the full regulatory text for public review. This is the first
cccasion on which the public sees the fully developed reguilalory text
though via the policy phase described abéve, the pubiic is engaged in its
development. The Canada Gazefte Part | review period' is normally one
month in duration though it can be extended In instances where substantial

public interest and commentary s anticipaied.

o Review of comments and updating the proposal after pre-publication — this
phase involves a review of the feedback of any commentary received and
the modification of the regulatory text as need be. The time required for
this phase obviously varies according 1o the amount of feedback received

but normally requires approximately one 1 month.

+ Final approval by Governor in Council — this phase involves presenting the
final regulations for final approval by the Governor-in-Council, This
process normally requires approximately five days.

= Registration and Publication in the Canada Gazette, Part H - this element
brings the process fo a close with the publication of the final reguiation.
The regulation will also stipulate when it comes into force. It could come
into force immediately or after a period of time determined by the

Government.

81. In anticipation of receiving a Cabinet mandate to begin the development of a
regulation, | faunched the “regulatory triage” phase of this process in early May 2000,
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This process has been completed and the Treasury Board Secretariat is aware a
regulation is forthcoming and Is famillar with the various risks and Issues it Is likely to
pose. As a result, the regulation is now on-DFO’s annual regulatory workplan filed with

the Treasury Board Secreiarial,

82.  Upon finalization of the Cabinet mandate as dascribed above, | commenced the
process of establishing a regulatory drafting team within the DFO and the drafting
instructions to guide its work, The ihstmctions are necessarily somawhat general at this
point as the detalled pelicy content will unfold as the consultation process proposed
abmve-unf&ids. However, the drafling team has been established and has commenced
its review of other potentially implicated federal statutes and regulations. Drafling of
boilerplate clauses and si'mpie definitions will begin in late November 2009 with a view
o ensuring that the skeleton of the regulation is completed by the time the policy phase

concludes,

63. At this point, DFO has not finalized its views regarding what the detailed content
of the regulation should be, Numerous questions regarding various approaches lo
licencing, enforcement, standards and so on remain and it is DFO's preference fo hear
the views of those affected by the regulation before making decisions of its own, Thus,
it is difficult to predict with precision how long it will take the legal drafting team to
finalize a proposed regulation after its initial skeletal outline is completed. However,
based on our analysis of what will likely have fo be addressed in the regulation and its
complexity, our estimate is that following the conclusion of public policy consuttations, it
will require two months to finalize the propesal in French and English. Therefore, our
estimate is that the regulation will be ready for pre-publication in Canada Gazette Fart |

by approximately May 1, 2010,

64,  Accompanying the regulatory proposal will be a comprehensive Regulatory
Impact Analysis Statement. As noted in the Cabinet Directive federal regulatory policy
requires that the potential impact of all regulations be considered as part of any decision
on whether or not to pass a proposed regulation. The RIAS describes the intent of the
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reguiation, what ’i;& is likely to achieve and what its overall impact on Canadians and
various sectors of society is likely to be. As part of this assessment, a formal cost-
benefit analysis of the regulation is éonducted and its. results form part of the RIAS.
impacts of the regulation on the economy and on the environment are alsc o be
considered. Preparation of the RIAS for the new regulation has begun at the conceptual
tevel and will be finalized as the content of the regulation is confirmed.

65. As noted above, the normal public comment and review period for a regulation
and related RIAS published In Canada Gazetfe Part s 30 days. Such a period could
be observed in this instance. However, given the anticipated degree of interest in the
regulation in British Columbia and nationally and the fact that is not simply a modification
or update of an existing regulation, # is unlikely that a 20 day review period will mest the
needs of those affected by the regulation. While an extension of this review period is
necassarily & somewhat arbitrary decision, normal federal reguistory policy is to extend
the period to 60 days for potentially confroversial or high inferest reguiations of this
nature, Thus, it is our intent to aliow for a 60 day review period.

66. Upon completion of the review period, the comments received will be analysed by
DFO and changes 1o the regulatory proposal will be considered. While every affort will
be made to develop a regulatory propoesal that will enjoy widespread support, the history
of aquaculture in British Columbia strongly suggests that there will be numerous and
contradictory comments on the proposal and the supporting RIAS and that analyzing
them and producing an appropriately amended regulation and RIAS will not be possible
in a one month time frame. Insiead, i is anticipated that three months will be required to
finalize the regulation for publication in Canada Gazetfs Part if. This will complete the
regulatory process by early October, 2010.

4. fMaking the new regulation operational

657. Once a new regulation is in place, DFO will require & new "British Columbia
Aguaculiure Program” to administer it. This new program will he established by
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December, 2010,

68.  This new program would include activities such as;

¢ receiving licence applications.

= making slie decisions

= issuing, collecting fees, tracking operations and tracking licences

o developing and mandating standards for net cage design, escape prevention and
other ongoing operations

= collecting, storing and publishing information regarding industry operations

= comnunications and outreach

o enforcement and compliance

= research

# site inspections, habitat monitoring, compliance monitoring

= lHaison with farmers, other government agencies, First Nations, stakeholders etc.

69.  The provincial government currently devoles approximately $6.6M and 50 people
to this suite of activities. Due to our own particular organizational design and
operational norms, DFO will not seekk to simply replicate the provincial program but it is
sxpected that DFO will require approximately the same level of resources to undertake
the activities listed above. Taken together, these activities wili constitute the new British

Columbia aquaculture program.

70.  Establishing a new program of this scale is a major undertaking, the likes of
which DFO has not embarked upon for quife some time. 1t will reguire developing a
program design, accountability frameworks, reporting mechanisms, financial systems,
an organizational strucfure, classifying positions according to federal work description
procedures, obtaining office space, office furmniture and other similar logistical matters.
in addition, it will require the recruitment of approximately 50 new people, the largest
single recruiting action DFO has undertaken in decades. This will entall posting job

advertisements, conducling inferviews, issuing letters of offer, allowing time for
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successiul candidates to quit their current jobs, re-locate to DFO offices and be trained

in their new roles.

71. At general scale, some of the preliminary work required to develop such a
program and prepare for its implementation has already begun. A general program plan
has been developed internally and will be continuously refined and updated as the new
regulation and MOU i is intended to implement take shape. Human rescurces
professionals are engaged in _organiiationai design work and job classifications.
Analysis is under way regarding existing DFQO data management systems and the extent
to which they can meet the projected demands of the new aquaculure program. Site
inspection protocols are being developed. Existing fisheries enforcement programs are
being reviewed to determine how best {o couple the new aquaculture enforcement

related needs to them.

72. A variety of similar tasks will continue to be undertaken over the next several
months, However, before the new program can be fully implemented, three significant
undertakings must be completed. First, given that the new program is intended fo
implement the new regulation, it essential that the key content of the regulation be
finalized and the program tailored to implement it. To be sure, some elements of the
program design can be undertaken in anticipation of the likely regulatory content and as
noted above, some of this work is Infact under way. Moreover, it Is unlikely that the
regulation will underge major changes necessitating wholesale program design changes
after the Canada Gazefte Parf | posting stage. That said, it will be impossible fo finalize
the program design until at least the pre-publication phase of the regulation is

completed.

Treasury Beard

73.  Becond, although the government has generally allocated resources for the
implementation of the new program, a Treasury Board Submission setting out in detail
how these resources will be spent, how the program will be structured and how
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performance of the program will be measured and evaluated will be required before
resourcas are released into DFQ budgets.

74. A Treasury Board Submission is a Cabinet document that is produced according
0 a fixed procedure that normally requires approximately four months to complete.
Submissions vary in length and complexity according fo the scope of the program and
related resources being addressed. However, the submissions typically set out the
context for the program, its rationale, its key aﬁﬁcipated resuits, its accountability
frameworks and its reposting mechanisms. Submissions are reviewed by financial
officials in the affected departments (in this case DFO and perhaps other federal
agencies), the Treasury Board Secretariat and other ceniral agencies. The Submission
is then finalized in a format suitable for Cabinet consideration with alf appropriate
document formatting, security and handling procedures being observed. His then
submitted to the Minister for signature and in tum forwarded to the Privy Council Office
for inclusion in the Treasury Board meeting agenda. Once approved by the Treasury
Board, resources can then flow to the program once they are confirmed in the budgetary

process of Parliament.

75.  inthis case, the Submission will have to address all of these matters in a fashion
flowing from the new regulation. It will have o describe the new regulation, what
activifies are required to administer it, how resources will be allocated to those activities
and how they will be accounted for and reported upon. Some of the preliminary drafting
of the Submission can begin as the regulation and related program take shape.
However, it cannot be finalized until the detailed nature of the regulation has become -
clear. Accordingly, the Treasury Board Submission will be submiited in the spring with a
view to having the resources required flow fo DFO as soon as possible in the new fiscal
year. At Exhibit C | estimate this process being completed by September 2010.

76, Third, in addition to this program design phase, work will also be required fo
develop a transition play for moving from the current regime to the new one. Given that
the Court has read down the British Columbia Aquaculture Regulation that provides the
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authority fo issue aquaculture operating licenses in the province, all existing licences will
be rendered invalid as soon as the decision takes effect. To ensure that the industry
continues to function smoothly, the ébproximateiy 700 licenses issued by the Province
will have fo be reviewed and new federal licenses issued. Given that the new federal
licences do not exist, and will not exist until the new regulation comes into force, this
transitional rollover process cannot be completed in advance of the regulation. Work is
currently under way to eﬁsure that the federal government has the information it needs
to move forward with the licence transfer process and io establish the licence application
and issuance processes and so on. Howsver, given the amount of work involved in
reviewing and approving each and every licence, and recognizing that this work will be
to be undertaken by existing staff in addition {o their existing regular duties, it is
estimated that this licensing process will be completed by early November, 2010,

7. Finally, in order o administer the new regulation as described above DFO will
have to recruit approximately 40 - 50 peoplie many of whom will require highly
specialized skills and expertise. Hin"ﬁg processes in the federal government can be
cumbersome and slow; it is unliikely that a major recruftment of this nature can be
completed in less than six months. As noted above, planning for this recruitment effort
has already begun; work descriptions are being prepared, organization charts developed
and so on. However, no matter how much advance planning work is done, formal
recruitment activities cannot be launched until the reguiation is finalized, a Treasury
Board Submission is approved and resources flow to pay the new recruits, house them
in offices and equip them with what they nead 10 do thelr jobs and train them. This does
not mean that no reciuiting efforis will be made until alf of the Treasury Board process is
complete. Anticipatory staffing actions will be launched; office space booked and so on
beginning next spring. But none of these activities can be completed until Board
approvals are in place and money is released into the DFO budgetary allocations.
Moreaver, the nature of the recruiting exercise will require people {o re-locats, make the
transition from current jobs to the new ones and so on. Accordingly, we estimate that
the program will not be fully up and running with appropriately trained staff in place until
early December, 2070
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Consequences If An Extension Is Not Granted

78.  Given that the BCSC decision has read down the BC Fisheries Act and struck
down the Finfish Aquacufiure Waste Confrof Reguiation, the consequent regulatory void
fs substantial indeed. Over 700 licences are issued to équacuﬁture operalors under
these instruments, addressing by their terms and conditions the majority of the following

matlers:

s receiving licence applications

s making farm site decisions

» issuing and fracking licences

= collecting licence fees

» developing and mandating standards for net cage design, escape prevention and
ongoing operations |

« establishing standards and norms for shellfish harvesting techniques, timing and
transportation

¢ coflecting, storing and publishing information regarding industry operations

o communications and outreach

e enforcement and compliance”

= research

= site inspections, habitat monitoring, compliance monitoring

farm operator interaction

79.  As outlined above, in my experience a new federal regulation which fills this void
cannot be consulted upon, drafted, reviewed by the public, brought into foree and made
operational by the present court deadiine of February 11, 2010. The industry would in
essence be ieft to function in the absence of set of rules and regulations for doing so.

80.  This situation would alse pose substantial potential risks to the public of BC and

to the environment of the province. The absence of an appropriate regulatory rsgime
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would severely curtail the ability of the government o monitor and enforce the behaviour

expected of aquaculiure operators.

81,  Further, the industry has several billion dollars invested in BC in the form of
capital equipment, offices, processing plants, support services and so on. These
investments have of course been made on the assumption that BC presents a stable
business environment with a predictable, fair and enduring regulatory regime. The
absence of such a regulatory regime puts these investments at substantial risk.

Surimary

82. Theimpact of the BCSC Decision on the aquaculture regime in British Columbia
is monumental. It in essence requires the complete ra-design of the regulatory system
for an industry that generates approximately half a billion dollars in annual sales,
employs approximately 2,100 people directly and thousands others indirectly, and
operates on hundreds of sites under the terms of several hundred leases, permits and

other approvais.,

83. In the months after the decision, the federal government undertook a substantial
amount of legal and policy analysis to more fully understand the decision and options
available to the government to respond to it. The government met informally with parties
affected by the decision, spoke to other provinces about it and worked closely with the
government of British Columbia to carefully determine the scale and scope of provincial
programming affected by the decision. As the provincial position with respect o
responding to the decision was clarified following the May provincial election,
appointment of a new Minister and release of a new provincial Budget, the government
moved quickly to ratify a mandate for DFO fo develop a new regulation and related MOU

with BC.

84.  The Government has formally announced its intent to develop a new aquaculture
regulation for British Columbia. Exhibit C outlines the steps DFO considers necessary
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{o the davelopment of a well designéd regulation and an effective program for making
the regulation -operatiohaf. The regulatory process involves a public consultation phase
which is dramatically shorter than it would be under normal circumstances but still allows
for focused contributions to the design process. It includes time to draft the legal text of
the regulation based upon the fesedback received in the consultation phase and an
extended period for public comment on the proposed text of the regulation. Finally, it
includes time for the government to digest the feedback received regarding its regulatory
proposal and Regulatory Impact Analysis Statement and revise them accordingly for
finai publication in the Canada Gazétte Part if in Oclober, 2010.

85. Making this new Eegulatary regime operational is also a major undertaking. Some
preparatory work related to the design of a new BC Aguaculture Program is under way,
However, given that the Program’s raison d'etre will be to implement the new regulation,
its design cannot be finalized until the reguiation itself is in the final design states.
Moreover, the logistics and time requirements for purchasing new field equipment, office
equipment, office space and the recruiting and training of staff, are such that a fully
operational program capable of delivering quality service to Canadians cannot be

established prior to December, 2010,

86. An extension of the Court’s suspension of its decision to December 18, 2010 is,

therefore, respectfully requested.
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Reasons for Judgment of the Honourable Madam Justice Newbury:  ~ - J 2

[11  Byorder dated February 9, 2009, Mr, Justice Hinkson granted the

respondents a declaration that certain legislation - s. 26(2)(a) of the Fisheries Act,

R.S.B.C. 1998, c. 149 and the Aquaculffure Regulation, B.C. Reg. 78/2002 passed

: 'pursuant tﬁereto; ss. 1(h) and 2(1) of the Farm Practices Profection {Right to Farm}

Act, R.8.B.C. 1996, c. 131; and Reg. 256/2002 (The Finfish Aquaculture Waste )

Confrof Regulationy passed pursuant to the Environmental Management Act - was

uitra vires the Province of British Columbia insofar as such legislation applied to

- finfish aquaculture. (The legislation continued to apply to marine plant life.) Section "
26{2}{a) of the Fisheries Act had authorized the Lieutenant Governor in Council to

" rake regulations for “safe and orderly aquaculture” and the Regulations had created
a detailed scheme for the licensing, regulation and management of fish farms’ in the '
Province, including the administering of “drugs” to captive fish, the monitoring of fish

' that escape from aquaculture facilities, and the management of waste produced in

such facilities.

(2]  Hinkson J. also made various ancillary declarations refating to renewal

- decisions that were pending before the Minister of Agriculture and Lands with
respect {o a tenure and a licence sought by the appeilant Marine Harvest Canada

“Inc. ("MHCT pursa;a‘nt to the invalidated legislation. The operation of the declaration
was suspended for 12 months from the date of judgment.

{3}  The order followed the chambers judge’s conclusions, reached after a four-
day hearing, that the dominant purpose of the impugned provincial legisiation was to
regulate aquaculfure and that the effect of the legisiation on the federal power to
legisiate with respect to "Sea Coast and Inland Fisheries” under s. 91(12) of the
Constitution Act was not incidenfal. The judge rejected MHC's argument that the

- legislation fell within the provinciat jurisdiction over property and civil rights, the

| management of lands, or matters of a local and private nature. With respect o

* property and civil rights, he reasoned as follows:
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The provinciat jurisdiction over property and civil rights has been carefully .
_identified as separate from the federal jurisdiction over the fisheries
. themselves, allowing the Provinces to regulate the “business of fishing’
including fish processing and labour relations applicable to the fishing _
industry and the sale or disposition of fish once caught ... The power does
not, however, extend so far as to permit a Province the “right to pass any
laws interfering with the regulation and protection of the fisheries™ Robertson
at 123.

Nor does the provincial power extend to the catching and handling of fieh, as
. those matters are “undoubtedly within the jurisdiction of the Parliament of

Canada under s. 91(12) of the British North America Act™: Ritchie J., for the
court in Moore v. Johnson et al., [1882] 1 S.C.R. 115 at 122

The provincial Crown doas, of course, retain the ability to raise revenue by .
the taxation of activities within the Province, the granting of land tenures, and
the ficensing of the business of fishing through the provinciat jurisdiction over
property and civil rights. However, as held by Viscount Haldane at D.LR. 3128
-of the B.C. Fisherias Reference, the Province does not have jurisdiction

"license private fisheries. Nonetheless, | find that ss. 13(5) and 14 of the B.C.
Fisheries Act are within the jurisdiction of the provincial Crown as their
dominant purpose is to produce revenue based on the licensing of the
husiness of fishing: see Canadsz Western Bank at para. 28.

- The remainder of the chalienged legislation concemns the management of a
Fishery and cannot be enacted by both the federal Parliament and the
“provincial Legisiature. It is not a subject which, to paraphrase Hodge, in one
aspect and for one purpose falls within s. 92, and in another aspect and for
another purpose falls within 5. 1. The management of fisheries, as | have
"already said, is a matter of exclusive federal jurisdiction. [At paras. 170-73.]

" As well, he rejected arguments that the legislation could be saved by the applic'atiari

of the “necessarily incidental” doctrine, the doctrine of interjurisdictional imh‘zun‘rty,
_ paramountcy or “subsidiarity”.

{4]  The Province of British Columbia, which was represented by counsel in the
court below, has hot appealed the chambers judge's. order. However, MHC has

| appealed, not on the basis that the chambers judge erred in finding that the

- régutat‘sen of aguaculture generally is a matter for the Province, but on the narrow

- ground that fish farms are private‘:ﬁ_sheries and the fish in them are private property,

and that two particular provisions of the invalidated legislation, ss. 1(h) and 2(1) of
the Farm Practices Protection (Right fo Farm) Act, relate sclely to property and civil
rights in the Province. Subsections 1(h) and 2(1) provide as follows:
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1 In this Act: T a
“farm operation™ means any of the following activities involved in carrying ' 4
. on a farm business:
(h) aquaculture as defined in the Fisheries Act if catried on

) by a person licensed, under Part 3 of that Act, to carry on the
_' - business of aguacuilture:

' 2(1) If each of the requirements of subsetion (2) is fulfiied in relation 1o

farm operation conducted as part of 2 farm business,

(a) the farmer is not liable in nuisance to any person for any
odour, noise, dust or other disturbance resulting from the farm
operation, and

{b) the farmer must not be prevented by injunction or cther order
of a court from conducting that farm operation.

Subsection (2) states:

The requirements re?e‘rred o in subsection (1) are that the férm’ opefaticn
must
{ay  be conducted in accordance with normal farm
praclices,
(b}  be conducted on, inor over land
' (i) thatis in an agricultural land reserve,

(i) on which, under the Locaf Government Act,
farm use is allowed,

(i} as permitted by a valid and subsisting
.-licence, issued to that person under the
Fisheries Act, for aquaculture, or

{iv) that is Crown fand designated as a farming
ared ynder subsection (2.1), and

{c) ot be conducted in confravention of the Public Heafth
- Act, Integrated Pest Management Act, Environmental
- Management Act, the regulations under those Agts or any land
use regulation.
(5] . Even though ss. (2)(b)(iii) refers to the licensing scheme under the Fisheries
Act which was declared uffra vires in its application fo finfish aquacuiture and '_ _
s8.(2)(c) refers to regulations under the Environmental Management Act, Mr. Harvey

on behalf of the MHC describes ss. 1(h) and 2(1) as essentially “tort law” that may
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be considered and upheld independent of the aquaculture regulatory scheme. MHT -

intends to argue that its fish farm is not part of the “public fishery” and that the

captive fish in the farm are privately-owned chattels. While the federai government

may regulate a “fishing activity”, MHC contends, it may not “regulate the private

_ | rights of others who may be injured by those activities™ as that would be to “ignore "
the distinction between rights of property and legislative authority.” [AF para. 7] |

-[S} . The respondents object that MHC's argument on appeal was not raised below
and therefore not dealt with by the chambers judge. The guestion of provincial
jurisdiction in respect of “tort” or the law of nuisance did not arise because all parties
below agreed, or at least proceeded on the assumption, that the entfire provincial
“regulatory regime” with respect to aquaculture would stand or fail as one. The

' respondents say it was never suggested that the constitutional validity of these

- provisions turned on whether the fish themselves are private property or not, or

whether the right to the fishery is a private or public right, or even a proprietary right

at all and that the cases now relied upon by MHC on the issue of ‘ownership’ of fish

35 -

produced by aguaculture were not before the court below. The respondents referred -

'_us to MHC's written submissions before Hinkson J. where this peint did not appear.

{71  Mr Harvey responded that although the chambers judge had not dealt with
the point now raised on appeal, he had referred in his reasons to ss. 1(h} and 2(1),
and had at para. 159 rejected MHC's argument that fish farms constitiite a priyate
fishery lying beyond federal jurisdiction. Thus the chambers judge had stated:

... inthe B.C. Fisheries Reference at D.L.R, 318, Viscount Haldane, the Lord
Chancellor, held for the court that the fishery in tidal waters is a public fishery
- and that the federal government had the exclusive right to regulate it. He also
neld at 316 that “no public right of fishing ... can be taken away without
competent legislation”. Consequently, he held that only the federal
government had the jurisdiction to grant private fishery rights in tidal waters.

- Given this decision, finfish farms cannot constitute a private fishery, even if
the fish in the pens are private property, unless the federal government
- grants such a private fishery to the fish farms or, as | will discuss in more
- detail below, validly delegates that power to the provincial government. [At
- paras. 159-60.] ,
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HForton v, Marine Harvest Canada If_zc, B o Page 7 56

Mr. Harvey conceded that one of MHC's options had been to retumn to the chambers
judge below and seek a ruling on the point he now seeks to advance, but said it
would be more convenient, at least for MHC, if this court were to deal with the issue.

[8] - We advised counsel that we were ail of the view the matter should be
remitted to Mr. Justice Hinkson for determination. Whether the fish in an

aguacuiture facility are private property or net, the validity of ss. 1{h) and 2(1) of the
- .Farm Pracfices Protection (Right to Farm) Act tiecessarily involves a consideration
of the other legislation, and an understanding of the entire argument made below.

_ The chambers judge has this understanding and is in a position to make any
necessary findings of fact ~ something we are not best suited to do. Once the
findings have been made, any rights of appeal can be properly exercised by

 recourse to this-court in the usual way..

[91  For these reasons, we dismissed the appeal and ordered that the matter
raised by MHC be remitted to the chambers judge below.

(10}  With respect to costs, [ would not accede to the suggestioﬂ of counsel for the |
- respondents that special costs should be ordered against MHC. However, the

Morton respondents should have their costs thrown away in this court. | would leave
for the chambers judge the matter of costs in the Supreme Court.

M9, G

“The Honourable Madam Jugtice Newbury

EAgree : I '
" st 40 'QT%,;\ Uk

The Honourable Madam Justuc& Huddart
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Exhibit B

Tabie 1: Outlining the actions taken by the Department of Fisheries and Oceans’ Aquaculture
Management Directorate, in response to the British Columbia Supreme Court ruling that
‘aquaculture is a federal regulatory jurisdiction.

Date

1. | 09-Feb-09

2. | 08-Feb-09

3. 02-Mar-09
4. | 02-Mar-09

5, 03-Mar-09 _

6. - | 09-Mar09

Action ltem

BCSC Ruling regard'ing'Aquacuit'ure :
Regulatory Jurisdiction in British Columbia.

Aquaculture Management Directorate (AMD)
Director General, Trevor Swerdfager, met with

- the DFO Deputy Minister, Michelle I’Auray,

Asscciate Deputy Minister, DFO, Claire
Dansereau, and Larry Pedersen, Deputy
Minister BC Ministry of Agriculture and Lands
{BCMAL)

Aquaculture Management Directorate (AMD)
Director General, Trevor Swerdfager, met with
the Deputy Minister, Claire Dansereauy,
regarding the BC Court Case

AMD Director General, Trevor Swerdfager
held a corference call with Department of

_Justice representatives and the Pacific

Regional Aguaculture Coordinator, Andrew

_ Thomson.

Formal request from Trevor Swerdfager to

begin work on Aquaculture Regutation for BC' "
“to Senior staff, AMD ‘

Teleconference re BC Court Case between
Trevor Swerdfager, Paul Sprout (Pacific

- Regional Director General) and Faith

Scattalon {Atlantic Regional Director General)

“Thi ""%" ferred to 1n the
This 15 Exhibit A {;Z\jegéi}'&lg\éER

ffidavit of TRe
am before me at Cvf:tf cx;/bzifa.wa -
- the Province of ..Oaf# 1o this

# day of NOVEMEER _ AD 2009
5&::47;; AYAAL 4 AP W

A Commissioner for taking Afﬁdaw_:its
with'n the Province of L LlafEw L2

Comménts /| Summary

~ The British Columbia Supreriie Court

ruled that the activity of finfish
aquaculture is a fishery which falls
under exclusive federal jurisdiction
pursuant to sub-section $1(12) of the

"Constitution Act, 1867 - Sea Coast and

Inland Fisheries.

| The BCSC Decision was réviewed and

implications discussed.

The Deputy Minister was briefed on the
BC Supreme Court decision regarding

‘aquaculture regulation in the Province.

- Discussions were heid on DFO's next

steps with regards to the Decision.

Trevor briefed the Pacific and Atlantic

Region Director Generals on decisions

" ‘made according to the BC Supreme

Court decision on Aquaculture
regulation in British Columbia
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10
1.
12,
13,

14,

15,

internal DFO Meeting between DFO AMD

Stewardship and Regulatory Affairs

Trevor Swerdfager held a teleconference with

‘BC Provinciai representatives

DFO Internal Meeting: AMD Stewardship and '.

AMD (Trevor Swerdfager and Sharon Ford)
met with the Assistant Deputy Minister (David

Bevan) of Fisheries and Aguaculture

“Internal DFQO Aquaculture Regulatory Working

‘DFO ~ BC Provingial pre-meéeting between

Trevor Swerdfager and Harvey Sasaki and Al

AMD mesting in preparation for DFO-BC
meeiing {Trevor Swerdfager, Sharon Ford,

DFO — BC provincial mesting I

. pate  Action ltem
16-Mar-09
18-Mar-09
20-Mar-09

Habitat
23-Mai-09

- Management

24-Mar-09

‘Group (1% meeting)
25-Mar-09

Castledine
26-Mar-09

and Ed Porter)
30-Mar-09
31-Mar-09

DFO-BC Industry initial meeting. See para 25
of Affidavit. Included representatives from the
BC Shellfish Growers Association,

~ Mainstream Salmon, Creative Salmon, Pacific

Organic Seafood Association, BC Salmon
Farmers Association, Canadian Aquacuiture
Industry Alliance, Cooke Aquacuiture, Marine

“Harvest Canada and Grieg Seafood.

" Comments | Summary'

g

PR

Discussions were held regarding the

regulatory work plan that needed to

aguaculture regulation

be

‘put into place for the creation of a BC

The group discussed options for next

‘steps with regards to the future of

aguaculture regulation in BC.

The group discussed regulatory opt
and how Habitat would play a role.

ons

AMD invited Habitat to participate ina

Working Group.

- DFQ internal Aguaculture Regulatory

The ADM was briefed on next steps of

Discussions focused on the future
potential working group members a
work plans {o be developed.

" The meeting was held to initiate

" AMD regarding the BC Court decision.

nd

conversation on regulatory transition.

' The mesting was held to discuss

approach to the upcoming federal-

~provincial meeting to be held in BC.

The meeting’s purpose was to explore
preliminary options for a path forward —

neither government has a mandate
begin negotiations at this point.

o

Industry members were briefed on the
decision, options and next steps. They
were also asked to provide advice on

what they would like to see reflected in

a new aquaculiure management

regime, what they would not like io see,

~and how they would like fo be

consulted.
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39

" | Date Action ltem _ Commernts / Summary
31-Maf-09  DFO-BC ENGOs initial meeting: Coastal .. .. ENGO members were briefed on the
- Alliance for Aquacuiture Reform (“CAAR”) decision, options and next steps. They

present. CAAR is a coalition of 7 ENGOs: the - were also asked to provide advice on
David Suzuki Foundation, the Georgia Strait what they would like to see reflected in

Alliance, the Living Oceans Society, the T. a new aguaculture management
- Buek Suzuki Environmental Foundation, the regime, what they wouid not like to see,
Watershed Watch Society, the Raincoast and how they would like to be

“Conservation Foundation and the Friends of consulted.
Clayoquot Sound. See para 28 of Affidavit.

03~Apr‘-09 DFO Policy integration Committee meeting Departmental representatives were -
' briefed on the BC court decision and on -
“proposed next steps to be taken by the
federal government to respond to the
" decision.

03-Apr-08 -~ DFO Central Agencies Meeting T Trevor Swerdfager briefed Central
T Agencies on the Decision, options to
- this point, consultations being carried
out and the need for a Memorandum to
Cabinet in June to ask for a negotiation
mandate.

07-Apr-09  Internal DFO Aguaculture Regulatory Working  The group was briefed on AMD's
Group ~ 2™ meeting progress to date, regulatory options -
' being developed, and consuitation
_ preparation. An internal to-do fistwas
initiated to pull together necessary
ftems and efforts in some related areas.

09-Apr;.09 AMD;Re.gionai' AQuacutturé Coordinators The Regional Aquaculture Coordinators
. meeting were briefed on regulatory options
being considered.

. | 14-Apr-09 - DFO-BC provincial meeting “ Discussions were held on progress of
' R consultation planning, options for
regulatory regime, and developed
external timelines and milestones. |

22-Apr-09  DFO intermal meeting ~ AMD and Pacific Discussions were held on CEAA-
‘Region ‘ - analysis, FAWCR, and Section 35 of
i the Fisheries Act — how they reiate {o
‘developing an aquaculfure regulation.
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23.

24

25.
26.
27.
28.
29.
30.

31.

32.

Date

21-Apr-09

97-Apr-09

28-Api-09
28-Apr-09
28-Apr-09

29-Apr-09

| 30-Apr-09

01-May-09

1 05-May-09

06-May-09

Internal DFO Aquaculture Regulatory Working

Group ~ 3" meeting

Internal DFO meeting ~ AMD and Legal
Services (re; MC)

interrial DFO meeting -~ AMD to discuss SE

requirements for MC

Internal DFO Meeting ~ AMD and Finance

(re:MC)

Internal DFO Meeting — Interdepartrriental

Groups (re:MC technical issues)

Internal DFO meeting — Regions and Policy

Groups (re:MC policy issues)

internat DFO Meeting — MC Enablers

External - DFO and Environment Canada call

{re:MC)

DFO Policy Integration Committes Meeting

- Internal DFO meeting ~ AMD and Economics
and Statistics (“EAS")

wii

Coh*nm‘e'nts [ Summary

Discussions were held on'internal
timeline and milestone development,
and the discussion document outlining

. proposed options for regulation.

This was art initial meetifig with EAS to
discuss how fees would fit into a new
aquaculture regulatory regime, current

- costing and cost benefit analysis

development for an aquaculture
regulation.

AMD consulted with legal services fo
ensure that the legal needs of the MC
being developed were met.

SEA requirements for the development

.of the MC asking for negotiating

mandate were reviewed.

- -AMD consulted with Finance regarding

financial needs of the MC being e
developed. ‘

- The developed MC was reviewed and

comments and edits were requested.

The developed MC was reviewed and
comments and edits were requested,

The developed MC was reviewed and

.. comments and edits were requested,

Discussions were held on Environments
role in developing options in response
to the BC Supreme Court decision on

" aquaculture regulation.

Held to seek endorsemerit of DFO’s .

response to BC Court case from DEO's

_primary policy review group.
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33,

34.

35.
| 36.

37. .

38.

39.

1 13-May-09

| Date

06-May-09

O?—May—DQ

Action ltem

DFO Departmental Management Committee

meefing

DFO-AMD and BC Provinial Representatives

pre-meeting conferences call to discuss

_meeting agenda

12-May-09
12-May-09

12-May-09

13-May-09

| BC Provincial Election

DFO AMD and BC Provincial représentatives

meeting

DFO-Deparimental Management Committee

(DMC) Meeting

Interral DFO Aquaculture Regulatory Wdrkihg
Group - 4™ meeting

DFO-BC sndustry meeting ~ See paragraph 25

of Affidavit.

15
braede

Comments /| Summary

' AMD briefed the Departmeniai

Management Committee on the

" progress of actions being taken in

response to the BC Court case on

“ aguaculture and the development of a

federal aquacuiture regulation for BC.

ltems for an agenda for the upcon*{ing

federal-provincial meeting were
discussed. Also discussed were

_-consultations strategies, fed-prov to-do )
- list and the status of the regulatory
‘options paper.

An update on both the fedéral and
provincial progress in moving forward
was given. Discussions were held on
further consultation pians, and bilateral
negotiation planning.

Trevor Swerdfager, Director General,

“ AMD, briefed the DMC and confirmed

policy direction with regards to the
actions to be taken on the shift in BC's
aquaculture regulatory regime.

Updates and discussions focused on -
other internal meetings, internal to-do
list progress and the status of legal
opinions that had been requested.,

Further discussion was held on the
progress and plans for the new
Teguiatory regime and feedback was

" ‘received from industry on how thay
~ would like to be regulated.
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40,

41.

42,

43

. 44,

45

46,
47.

| Date

14—May~09 -

Action ltem

First Nations Fisheries Councit Meeting See
para 25 of Affidavit. The Fisheries Council was
appointed by the BC First Nations Leadership
Council, consisting of the Union of BC Indian
Chiefs, the First Nations Summit, and the BC

- Assembly of First Nations, to address

common fisheries issues, priorities, and
concerns. As such, they represent the
interests of First Nations fisheries

~ organizations.

27’~May~09

28-May-09

103-Jun-08

03-Jun-09

08-Jun-09

10-Jun-09
11-Jun-09

AMD internal meeting

Comments | Summary

First Nations representatives were

briefed on the decision to move forward
with federally regulating aguaculture in
BC and the proposed consultation plan.
They indicated interest in being
consuited further and advising on

~regulatory development.

Discussions were held on logistics next
steps moving forward, organization of

- to-do lists, technical issues.

Canadian Cotincil of Fisheries and

Aquacuiture Ministers (“CCFAM™) Adhoc
Aquaculture ADM Committee meeting. All 10
- provinces and 3 territories were represented.

" AMD meeting with Patrick Cossette, Legal

Services

internal DFO Aquaculture Regulatory Working

Group — 5" meeting

Internal Engagement Conference Call =

Regional Aquaculture Coordinators, AMD and
Associates

-New Cabinet sworn in.

“Intemal DFO - MC Enablérs Costing Mesting

AMD gave a briefing onthe BC

regulatory progress.

Discussions were heéld on options

‘available to delegate licensing of

aquaculture sites in BC.

The group was updated on the status of
the MC, planned consultations, other
internal meetings and a developed
regulatory intentions outline document. -

“A debriefing of what has been

happening on the BC aguaculture
regulatory changes was given o
aftendees by AMD representatives.

‘The group was debriefed on the June

MC, particularly on the cost
assumptions used for enablers. Thera

was formation of an Enablers Costing

Committee with discussions around
preparations for the costing exercise for
a follow-up September MC; and to
notify enablers of expected next steps,
and their deliverables.
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48,
49,
50.
59,
82,
53,
54.
55,
56.

57.°

| 23-Jun-09

| Date

11-Jun-09 '.
15-Jun-09
16-Jun-09

16-Jun-09

17-4un-09

30-du n-.OQ

2-July-09

3-July-09

8-July-09

8-July=09

Action ltem

AMD meeting with Economics sector
representatives to discuss User Fees Act

application to regulatory changes

First Nations’ Initial Consultations. See para
25 of Affidavit.

Internal DFO: AMD and LRA

~DFO ENGO Consultations = CAAR. See

paragraph 25 of the Affidavit.

- Internal AMD rﬁee‘ting {Regulatory Working

Group)

Internal DFO: AMD and LRA

‘Completed Triage submitted to Treasury

Board Analyst. See para 84 of Affidavit.

1st meeting of the DFO tiaison group on BC

~Aguaculture Regulation in Response to Court

Decision

Bilateral Meeting between AMD and
Ernvironment Canada

Meeting between AMD and Treasury Board
-Analyst

By
[AL; 3

Comments { Summary

" Discussions were based on the
. -application of the User Fees Actin

adding a fee regime to aguaculture

licensing.

First Nations wére debr.iefed on the
issues at hand, questions were taken -

- and answered, and initial plans for

further consultations were discussed.

* Next steps were discussed with regards

to the regulatory development process
~ preparation of a Triage, CBA and
RIAS. ‘

~Attendees were briefed on status of '

DFQO’s activities in response to the
Decisien and discussed how to move
forward with continuing consultations.

Those working on the file internal to

- "AMD discussed each person's rale to

streamline the approach being taken.

'LRA edited the first draft of the Triage

to be submitted to the Treasury Board

Analyst,

The purpose of this grotip is to aid in
communication between staff working
on the various activity areas fo

‘streamline work and ensure inputs to

others’ work are timely.

Environment Canada representatives
were debriefed on DFQ actions to date

.-on the BC aquaculture regulatory
- changes, and plans for the future.

The developed Triage and to be
developed Cost Benefit Analysis were

‘discussed.
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| Date Action item B Comments / Summary

10-July-09  Trevor Swerdfager, Director General, AMD Meeting in Campbeil River, BC —Ms.
‘meeting with Alexandra Morton Morton onthe status of developments
' - with regards to the changing
aquaculture regulatory regime for BC
and DFO’s position.

- | 16-July-09  Internal DFO Aquaculture Reguiaiory'WOrking "‘Discussion focused on comments on
Group — 6™ meeting Regulatory intentions document.

16-July-09  Pacific Region AMD met with Pacific Region  Information was provided to the branch
Conservation and Protection Branch and representatives on the proposed
Habitat Branch . regulatory regime, questions were
' answered and preliminary discussions
were held regarding differentiation of
provincial staff duties, inclusions of
Coast Guard in further discussions,
“pussible C & P positions required.

There was agreement to meet again.

16-July-09 - ANVD meeting with Patrick Cossette ' " Discussed Legal Services comments o'n'.
: - the Regulatory Intentions document.

21-July-09°  AMD meeting with Legislative and Regulatory  Discussed various issues surrounding
Affairs reguiatory development to be
determined including ticketability,
" enforcement issues, and consequential
amendments o other regulations.

. 1 23-duly-09  AMD staff meeting with Conservation and Discussed measures of enforcement

' Protection representative. that will be required in compliance with ;

. the new BC regulation, how it should be
delegated.

24-July-09 -~ 2nd meseting of the DFO fiaison group ot BC  Attendees shared progress oh various
Aquaculture Regulation in Response to Court  initiatives under the regulatory
Decision develepment and matters related.

.| 27-July-08  DFO mesting with Industry Stakeholders (East General discussions were held and

Coast} — represented by the Canadian questions and comments were
Aquacuiture Industry Alliance, - see addressed with regards o the BC
- paragraph 25 of Affidavit. “aquaculture regulatory initiative.

28-July-08  AMD staff met with DFO External Charging Discussions were held on program
-staff (Kenneth Ketchum) costing for the new regulalory regime.
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Date Action ftem Comments / Summary
| 7-Aug-09  Pacific Region AMD internal engagement - Information and context was pravided to

all interested staff on the proposed
“change in regulatory regime, and
questions were addressed.

10-Aug-09  DFO Policy Integration Committee meeting”  Departmental representatives weré
briefed on the progress of AMD with
" regards to the BC aguacuiture
regulatary initiative.

). | 10-Aug-09 - Bilateral DFO meeting with Environment Further discussions were held on the

Canada "~ regulatory intentions paper, and more

: " focused discussions were held on how
. Section 36 will be included.

11-Aug-09 - Bilateral DFO meetirig with CFIA (re: On Farm  Discussions were focused on how CFIA
Food Safety Program incorporation) gan aid in the inclusion of aspects of an
On Farm Food Safety Program for the
new aquaculture regulatory regime in
BC.

12-Aug-09  AMD staff met with Legal Servicesand ~~ Discussions were held on howto. . . _
Economic and Statistic branch representative’  approach the User Fees Act as it would
apply o the new aquaculture regulatory
regime for BC,

13-Aug-08 ~AMD metinternally (Ed Porter and Leonard Discussions were held on the regulatory
Bergmame) regarding licence fees. - framework being proposed with regards
’ . 1o consuttations and fees for the new
proposed regulatory regime.

13-Aug-09 AMD staff met with DFO Exte%na! Charging - Further discussions were held on _
staff (Kenneth Ketchum) program costing for the new regulatory
) " regime.

| 14-Aug-09  3rd mesting of the DFO liaison group on BC - Attendees shared progress on various
Aquaculture Regulation in Response to Court - initiatives under the regulatory

Decision development and matters related.
19-Aug-08 AMD, C&P and Habitat HQ and Pacific " Discussions focused on the
Region, meeting development of an enforcement
* program for the proposed new
reguiation.
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76.

i

78.

79.

80.

81.

82.

83.

84.

85.

86.

87.

Date

24-Aug-09

25-Aug-09

26-Aug-09

26-Aug-09

26-Aug-09

28-Aug-09

01-Sept-09

03-Sept-09

14-Sept-09

14-Sept-09

14-Sept-09

14-Sept-09

Action item

Internal DFO Aquaculture Regulatory Working
Group — 7" meeting

BC Information Management Working Group
(DFQ internal) meeting

Bilateral DFQ meeting with Environment
Canada

AMD staff met with Katerina Daniel of
Resource Management Sector

AMD meeting with EAS, CORE, LRA
regarding Cost Benefit Analysis for regulatory
development.

4™ meeting of the DFO liaison group on BC
Aquaculture Regulation in Response to Court
Decision

AMD HQ Director meeting with DFO Pacific

Directors

AMD meeting with HR

AMD Internal Meeting re: MC

AMD DG and staff meeting with Deputy
Minister re:MC

Director Generals meeting with AM[;

AMD and Corporate Enablers

Comments /| Summary

Comments were discussed on the
updated Regulatory Considerations
document.

Discussed development of a federal
info management system, and the task
of compiling a list of information that will
need to go into the system.

Discussed Section 36 regulation for BC
aquaculture and nationally.

Discussed the Integrated Fisheries
Management Plan template.

Discussed the direction to be taken in
CBA development.

Attendees shared their progress on
various initiatives under the regulatory
development and matters related.

Discussed next step approaches to
consuitation document development
and general path forward.

Discussions were held on staffing
implications related to the switch in the
delivery of BC aguaculture regulation.

AMD staff met internally to discuss
plans for moving quickly to obtain MC
approval, in accordance with tight
timelines.

AMD DG and staff met with the Deputy
Minister to discuss main issues flagged
by the MC and next steps.

DG comments from DFO sectors were
invited on developed MC.

Discussions were held on MC costing.
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88.

89.

0.

9.

92,

93.

94.

g5,

96.

Date

18-Sept-09

17-Sept-09

23-Sept-09

23-Sept-09

28-Sept-09

29-Sept-09
& 30-Sept-
09

01-Oct-09

06-Oct-09

09-Oct-09

Action ltem

Central Agencies & Interdepartmental Meeting

Habitat Aguaculture Management Meeting

5" meeting of the DFO liaison group on BC
Aquaculture Regulation in Respanse to Court
Decision

Internal DFO Aquaculture Regulatory Working
Group - 8™ meeting

Memorandum to Cabinet presented to
Operations Committee. See para 39 of
Affidavit.

DFO HQ and Pacific Brainstorming meeting
for BC Licensing Info Management System

AMD HQ Staff meeting with Regional Staff

AMD staff internal meeting regarding
Implementation Planning

6" meeting of the DFO liaison group on BC
Aquaculture Regulation in Response to Court
Decision

Comments /| Summary

Combined Central Agencies and
Interdepartmental meeting held to
discuss MC.

AMD staff were engaged in a Habitat
Manager's meeting to discuss
upcoming changes for aguaculture
regulation in BC and Habitat's role.

Attendees shared their progress on
various initiatives under the regulatory
development and matters related.

Those in attendance were briefed on
the development of the MC and path
forward.

The developed MC was presented to
the Cabinet Operation's Committee for
approval.

DFO staff met to discuss the
requirements for an aquaculture
licensing information management
system that would be required under a
new federal regulatory regime.

Discussions were held on the
development of a Program
Implementation Plan for a new federal
aquaculture regulatory regime.

Those assigned to tasks in the
development of the Program
Implementation Plan were briefed on
the plan’s purpose and overall
expectations.

Attendees shared their progress on
various initiatives under the regulatory
development and matters related,
paying particular attention to the
development of an Implementation
Plan.
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97.

98.

99.

100.

101,

103.

102.

Date

13-Oct-09

13-0¢t-09

16-0ct-09

16-0ci-09

27-Oct-09

30-0ct-09

03-Nov-09

Action item

‘Leonard Bergmame, AMD meeting with -

Departmental Human Resources

_Representatives

~AMD Meeting with External Charging

7" meeting of the DFO liaison group on BC

" Aquacuiture Regulation in Response to Court

Decision

1t Meeting of the Regional Aquaculture

" Compliance and Enforcement Committee

'. Trevor Swerdfager meeting with Harvey

Sasaki and Lynn Bailey, Assistant Deputy

‘Minister of BC Ministry of Environment.

Formal announcement from the Minister of
Fisheries and Oceans that she had secured 4

_mandate from Cabinet to develop a new

regulation for the management of aquaculture
in BC and to open negotiations with BC

rregarding the establishment of a
“Memorandum of Understanding (*"MOU") on

Aquaculture. See paragraph 37 of the

_Affidavit.

Trevor Swerdfager, Sharon Ford, Eric Gilbert,
Jamie Smith, Harvey Sasaki: discussion with

_ Canadian Aquaculture Industry Alliance

i
e
0.

Comments | Summary

“Discussions were held onrelated
 Human Resources issues with regards
" to transition from a provincial to a

federal regulatory jurisdiction for
aquaculture.

Discussions were held on the pf'océss /
potential of incorporating fees into the

“new federal aguaculture regulatory

regime.

Attendees shared their progress on
various initiatives under the regulatory
development and matiers related,
paying particular attention to the

~development of an Implementation

Plan.

Discussions were held on developing a

-Compliance and Enforcement Program

to support the new Aguaculture
Regulatory Regime federally..

Discussions were held on preparations
. for negotiating a federal / provincial
‘Memorandum of Understanding for

aquaculture in BC.

" Roundtable discussion on Regulatory
Development at Canadian Aquaculture

Industry Alliance Annual General

" Meeting, Ottawa

CAN473055_0048



Exhibit C ~ Regulation and Program Development Chronology

Completion Date

transition plan implementation

Activity Affidavit Time ,
Paragraph Required
- - . References _
i Release of BCSC decision 8 n/a February 8, 2009
| Legal/policy analysis, initial 19-37 7 months | October, 2009
consultation, securing Cabinet
mandaie i _ _ -
| Negotiation of new BC-Canada 38-45 2 months | December 31, 2009
MCU _
| Public policy consultation phase | 46-57 4 months | March 1, 2010
with industry members, ENGOs,
First Nations
Analysis of consultations; drafting | 58-63 2 months | May 1, 2010
and translation of legal text
{preliminary work will begin
immediately) _ o o L
Public review of pre-publication 64-65 2 months | July, 2010
regulatory proposal and RIAS in -
| Canada Gazette Part | N _ .
Analysis of feedback received, 66 3 months | October, 2010
| revision of regulation and RIAS, ' '
processing for final publication in
Canada Gazette Part Il : _ -
Program design, Treasury Board | 73-75 4 months | September, 2010
Submission : :
Transfer of licencing process 77 1 month November, 2010
| from province to Canada '
Staff recruitment, setup, training, | 76-77 6 months | December 2010

© This s Exhibit * C " referred to in the

Affidavit of  LREVOR, SWERNFAGEY,

sworn before me at Zhe CE;(?? o;/ Ot e,
in the Province of 0 ate rio

this

7 day of NOVEMEER A p 20,09

At WAt is o (R At

A Commissioner for taking Affidavits
within the Province of Madfzn- o
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0¥ AQUACULITRE DEVELOPMENT

THIS AGREEMENT made this ¢ . day of Seprisas

BETWEEN THE GOVERMMENT OF CBNADE (bereinafter referred o is
"Canada®™ represented by the Minister of Pishkeéries and Ooeans?

OF THE FIRST PART

AND TEE GOVERNMENT OF BRITISE COLUMBIA (hereinafter referred
te @as  “RBritish  Colubia®) represented by the Minister of
- Agriemiture and Fisheries

OF TES SECOHD PART

Tfaxsk‘mm*__&,*mfemmim
affidavit of £ . TR
s'm-b?&m me at Mﬁ%ﬂ&&f&&”
this 2.~ dayof Ma‘j{ ...... 2085,

e IR, TN
ey m
Afhiavils

A Suttaiddua b fo 130,

el conman wan. s

“This 15 'Exhizbit ™ 6‘ " referred "to. mn the ]
Affidavit of JTREVOR SWEROPABER
sworn before mie zt ; pnren,

©4n the Province of _ () ndeo i ‘this
- 2f day of NONEMAER. A1 o
A2t gy NWEMBER A 2004

A C_ommis::ioner for taking Affidavits
within the Provirice of __fY m fine o
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T WHEREAS “Caneda and British Columbia wish 4o establish &

mutnal agresment +o advance the orderly growth and development
of the aquaculturs industry in British Columbia;

A

RND' WEERERS both Canada and British Columbia have substantial
interdsts in the prudent development of an economically sound
aguaculture sector and the facilitation ef investmwent therein:

ERD WEEREAS both Canada and British Columbiz ave interested
:m i@entifying and elarifying their respective roles in advance-
ment of the aguaculture sector;

- THEREFORE, without prejundice ta thelr respective Constite
utional powers, the parties hershy agree:

Definitions

1.l *acqiaculiure”  meand ¢hE Sombercinl enlture or

hugbandry of aguatic plants or animals by the
private sector, and exelpdes ooean ranching,
spawn—on~kelp, bait-~holding, and contracted
Salmonid Enhancement Progran activitiesp

Faguacylture faciliey™ memns lands  or waters
where aguaculture is conducted, including the

- puildings, improvements or Fixtures situated

thergon, =and assosiated personal properbty such
zs ships, barges, tanks, cages or structures,

‘but excludes fish processing facilities:

"plants®  and “animals®  includes adult forms,
serd, ogys, larvae, young or juvenile siages
o any parts theresof;

Fextension program” means the provision and promot-
ion of technical, marketing, production and

business management information. procedures and

technelogies to and for the benefit of the agua-

enlture industry; and

“tachnology transfer” MEENE transmittal and

adoption of scientific apd prodoction information,
procedures and technologies to and for the benefit

of the aguaculture industzy.

This  Agreement extends fo the agquatiy .plamts

and animzls ourrently, or which may be, husbanded

oy onltured in British Colvmbia.

Kothing im the Agreement az2ffects or extends to
the terms and conditions of valid Provineial
tenure o©or to applications, policy, procedures,

guidelinet or legal duties and obligations concern-

ing that tenure, “Provingial Tenure™ means the
right to occupy Provineiel Crown Lands, however

conferred, and ipcindes permizsion conferced

by 2 ligence issued under authorivy of the Zand

Act.

Reseéarch and Development

3.1

Rritish Columbia -and Canadlsa- shall Ffacilitate
research, development and vechnology transfer
as it relates to aquaciltyre, in a co-pperative
manner +to ensuré that programs are complemezztary,

“egut effective apnd meet the needs of industry.

The Managenent Committees {Schedule A) szhall be
the forwm f£or co-ordination, co-operation and
the identification of priorities. .

CAN473055_0055
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Canada  shall undertake research and development
related to the aguaculture industry is British
Celumbia including conduoting research &t agua—
culture facilities vhere appropriate. Canada
will conduct basic and applied mission-oriented
research related teo the agvacuitnres industry,
Canads shall commmnicate resezrch and development
results to the aguaculture industry zad Pritish
Columbia;, and shall encourage: rapid communication
of key results to those parties.

British Columbia  will facilitate and encourage

“the development, provision and  delivery of

extension programs o the aguacnliure industry,
and Cahada shall co-uperate with British Columbia

"in the provision of those services, and in facilit-
Cating technology transfer to the industry.

British Columbia and Canada agres o promobe
and enpourage the aguacaltore industry,

cuniversities and other agencies to undertake,

or focus, activities related to the development,
soguisition, application and disseminstion of

- ¥mowledge or techoology to naximize the benefit

of such activities to the aquaculturé industry.

" Edusdtion and Training

4.1

British Colusbiz will facilitate .and . sucourdge
the development, provision and delivery of edu-
cational and on-the-job programs that will provide
academic, technical and safety +training for the
agmacoltore industry.

Ceanada will encourage the traising of graduate
students, © post-degtoral Ffellows, terhnical ox
industry personnel in its rescarch facilities
and in gther imnstitotions..

Administration of Aguaculture

- 5.1

5.1.1

LT A

5.31:3

Licensing and Recwlation:  Provincial

“'British  Colvmbia may dissue licences to  Ccarry

out aguaculture operations in the Province of

UBritish Columbia,
The Ministry of Agricultuxé afd Pisheries will

act &% Provihcial lead agency din dealing with

‘Canada. However; any ministry of the Provincial

Goveromenkt may be responsible for exercising

its powers and reguliations herein referred to,

and may deal Sirectly with Canada.

| British Columbis, in estsblishing  regulaticns

and pelicies for the aguaculture Iindustry, may

‘address, among others, the following conrerns:

ta) development and management of the acquaculture
industry in the Province;

{b) establishmwent of categories of dAguacultore
1icences and the +terms and conditions of
each;

(e} exemption of pergons, classes of persons,
types of aguaculture or activities from
provinsial regulations:

270
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5.2,

5.1.4

5.2.3

e T

{4) fees of rvoyalties in yegard te licensimg
aguacwlture opgrationsy

{e} prescription of ferms wor applicstions for
agquacnliture licenmces and for approvals to
transport and ‘transfer  aguatie plante and
animals within British Columbia;

(£} . ¢ize. spacing, density a&5d location of aguaw

culture familities and the use, content
‘and enforcement of site-development plans:

g} aumber of aguaculfure licences that nmay

be held by one person:

{4} wmarking and identificabién of aguaculture
sites and strictures for purpeses other
than the protection of navigatian;

[ER I zepnrting requirements, vecords and documents,
and fees in respect thersof;

9} performanve standards for agmaciituve Facil-
itiess

(k) equalifieations or finsneial standards oy
aguacultare faeilities:

“ {1} protection of the confidentlality of inform-

ation reguired from licencees and applicants;

' fi)  methods of nanalxng, huging, s¢lling, holding

and possession, offering or advértising
For sale or maintaining the guality of aguatic
plants or animals within the province;

in} approved megthods of har!vest:.ng in an squa~
ealture facility and probibitions of such
harvesting without the consent of <the
licences; ’

(&}  standards yelative to -the  design, - Iayouk,
wonstroction  materials and  eguipsent of
aguaculture fxeilities,

Is  undertaking the above, British Columbia
recognizes the need Zor oxderly and responsibkle

cgrowth and de_velinpmen‘c of aguaculture amd agrees

to consult with Canzds to develop oriteria ang
standards that recognize the possible dmpeets
of aguasulture and to minimize adverse affects
of aquacultuze on Lish health, Fish stesks, Fish
habitat and fishing actiwvities.

%1l aguaculture licence applications in British

Columbia shall be referred to CQabada for comment

pricr to establishing the conditions of Licdences.

Regulation: Fedaral

5.2.1

The Dapartment 8f Pisheries and Oceans will act
as lead federal agency for agquacultnre is British
Colymbia. However, any federal department of
the Govermment of Canads mavy be responsikle for
exercising its powers and regulations  herein

‘referred to, and may deal ei:.rectly with British

Columbia in that regayxd.

e
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5.2.6

5.2.6

5!-2'57

5.3.1

5.4,

- g

Leases issued by Capada over Federal 'pfcpeﬁihé'

shall continue to be admitiistered by Canads. ‘
The Pish Health Protection Re%ulatiens and related

_instruments under the Fisheries Act shall apply
to all stocks in agquaculiure -f;asiliti;es.

Cznada wmay enash regulations f£or conservation
and protection of wildstocks and £ish habitat

" with respect to aguacuiture.

" ganadz will continpve to facilitate the provisien

of approvals unddr the Havigeble Waters Protection
Agt of aguasultore facilities o, ensure that

" other waterway users have eguitable agcess ang

that marine navigational rights of passage are
respected.

Por federally - regulated species, Cenada - is
regponsible for iLssuiay pemmits for collechting
wild broodstock for aguaculture ingluding  eggs.

milt, spawn, larvae, juveniles and adults.

tanada underbtdkeg to oarry out ar canse te be |

carried out sanitary shellfish water guality
surveys, paraiytic shellfish - poisen  surveys,
ané product and  other certification programs
in accordanse with 211l - shellfish exXport

" reguirements.

Co=-ordination

vpon exscunien of this ag:gément; Canmds  shall
advise holders wof existing licences, issued by
Canada, to apply for a licence issuwed by British

Colwbia. Ifi replacing the licencés formerly

issued by Czpada, Brivish Columbiz will uhdertake
+¢ honour +he general puarposes and condifions
of those licvences. .

oanada and British Columbia will develop motually
acceptable aquaculture referral processeés that
consider Fish health, £iskh bhabitat and £igh har-

vesting CONCSINS.

Eritish Columbia znd Canada will conrsult in exer-

cising existing and in establishing mew regulations
and policies £or the agoagdlture industry and
may sddress, amony others, the following concerns:

a) the intreoduction into the province apd transfer
and transport within the province between
aguaculture . facilities  and to processing
plants within the proviunee, of agiatic plants
Cand animals intluding condicting environmental
agsessment relative to sudh activitdes:

b} isolatiom and guarantining of aguatic plants
and animals, and where diseased or infested

with harmful lifeforms, disposal or destruction’

of such plants and animals, and disinfection
or dispbsition of eguipmient related to =zuch
plants and animalsi ' :

&) ‘standards relative to construttion and opera~

tiom of aguaculture facilities, and methods
gf handling, storage and use of o chemicals,
fertilizers, vaccines, f£eeds and other sub-
" stances used ih the conduet of aguaculture;
and

L RT2
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d}  in-econjunction with the aguscaiture industry,
dgevelopment of product q‘aality standards.

‘Capada agrees to provide, where possible, both

general and siteé-specific information necessary
to Ademtify eoritical) Fish hsbitats, stocke and
related matters +o0 ensble British Columbia <o
develop policies and programs that minimize the

“possibility of adverse impacts from aguacoulture.

Capada and British Columbia will cosnsul: on the

- Gevelopment of poliicy regarding internatisnal

and interprovincial importations of aguatic plants
or animals or intra-preovincidl movements which
would expose & watershed or marine area, all

_or part of which, is included in British Columbia,

to the introduction of exotic species, diseases
and pestd. .

Canada and British - Coiombia will, threovgh %he
Federal+~Provineial Transplant Conmittes, review,
appLnove or rejeat applivations fer the
introduction, trapsport and transfer of aguatic
plants and animals  inte and within British
Columbia.

Canada and PBritish  Columbia will  estsblish
mechanisms fo¥ an—galng dialogned with the aqua-
enlture industry, in a Fform and with terms of
refersnce as agreed to by the Mansgement Committee,

3.4 Dispute Resdlutian

5.4.1

In the sveént wf a2 dispute between Cansda -#nd
British Columbia over a substantive question
affswting matbers referred Yo in this adfeenent
it siall be referref to the mnagamem Committee.
Where the Manmgement Committee is unable to resolve
the dispute, it shall be referred to the Deputy
Hinister of Pisheries and Oceans for Canada and

" the Depubty Minister of agricultire and Fisheries

for British Columbiz who shall diligently atvempt
te resolve the dispute as guickly as possible
and and in accerdance with the intent of <this
Agreament: .

. Where = cobrk of compwhent jhrisdiction Einds

a particular reguletion €o be ultra wvires the
powers of Canads o British Columbia and neither
govermment intends +to  appeal the decision or
the zppeal process has been exhiusted, the govern-

‘memt that has fgur:.sﬂxctmn for the mather shall

consider Eforthwith the passing of substantiilly
similar megulations o replace the ones declaved
gltra wires by the Court.

Hotwithstanding auything in this Agreement, Canada
or British Columbiz may take meagures deemed
necessary bto protect matters within ies Jurig~
Sotion.

compiiance snd Inspection

5.5.1

Canade and am.t:a.sh corlumbm sha.ll c:oncluc:t. periodic
inspectidns of aqaacul'bure facilities to determine
compliance with theip respective Acts, regulations
znd guidelines and will provide the other with
regults pelevant to their mandate of those inspect-
ions. Bething in  this Agreement shall affeect

-
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7.

- f o=

ghe guties of the parties with regar& ‘ro #ish

plant inspections.

Cansda will consult with British Columbia concern-
ing =appointment, as agents for £ish healch

protection purposes, of gualified persons recom-
- mended by British Columbia. British Columbia

shall have a rolie in the detechion, prevantxon,
control and eradicstion of f£igh diseases in British

Colmmbid.

‘Canadz and Erivish Colwmbia in adcordance with

their respettive envirermental =znd fish habifes
protection mandates, shall from time to time,
monitor waste aceumulations from  aguaculture
vperations and the effscts therewf, and share

Sehis information with each other.

{a} Canada will exe:c:.se ite responsibilities
to  monitor  aguaculture prodects  destined
for human consumption For antibiotic residues,
toxic materials and other additives or contame
‘imants likely to posé a hazard o humen
healths

“rny ) Canada  will  ewercise dts  responsibilities

to spedify guality or grade standards for
interprovingial  and international  trade
and inspect for compliance; and

(&) Britigh Columbia will exercise its responsi-

bilities +o license and mspect fagilities
buying, verding and preocessing aguaculture
products for intraprovincial trade.

Nothﬁng in the above shall affect the existing
arrangements regarding ths enforcement of the
internatiopal agreement on molluscs, and Canada
will continve to exercise control over expartata.on
of molluscs.

Canada and  British colmnbia shall consult to

establish effective protedurss for inspection

. and enforcement.

Feed for Aguaculture

6.1.

In developing and mplementmg policies to optimize
the allecation, harvest and utilization of fish
stocks and fish offal, Canada agrees to take
into copsideration fish feed reguirementd of

“the British Columbis aguaculture mﬁustr’y.

s

§3§ Supply

7.1

7.2

Canada and Britizh Columbia will begotiste anmually’

the quantity of salmen eggs to be madva available

to the agumcnltere industry.

Within +he rconstraints of sulimon conservation
and stock rebuilding, Canada will make awvailable

csmall euantities of genetic naterial from wild

salmon stocks to fasilitate aguactiture brocdstock
developsent.

thevapentants and Vacdines

8.1

Therapentic drugs used in aqzxacu}.tura shall be
regulated by Health and welfare Capada. Vaccines
used in aguaculturs shall be regulated by

274
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mgriculture Canada. {Canada agrees to facilitate
research, development and testing in these areas.

Sratigbios

8.1

9.2

8.5

2.6

apvaculiure products stetistios shall be collected

as specified ip the existing Canada-British
Columbia Letter of Agreement on Co-gperative
Collection amd Analysis of  Processed Fish
Btatristics. .

British Cdlumbiz shall collevt ‘amwmally, is =
mutwelly agreed form, data from aguaculiiure facili-
ties zelevant to producticon, distribution ang
gales. It shall provide the data to Canada.

Capnada shall collect aunpeadly, in a swhually -

syreed form, data on aguacultwre dwports and
|ADOLTSE . -

Canada  shall  eompile provimeizl statietics on
aguaculture and publish them annually in a nationdl
report together with its own statistics,

To Ffacilitate the ewchange and supply of ogltivated
shock, Canada shall develop z2hd maintsdin & Rationkl
Registry of important aguaculiure stocks. Canada
shall make available ko  Britisgh  Columbiz
information concerning those  stocks, whether
oy not indigencus to British Celumbia, including
information about each stock's performance charact~
eristiocs, ancestry and related facts. .

Capada shall maintein Pacifiec  snd  Hational
Registries of £ish diseases and 2 dakta. centre
€or the documentation and digsemimation of inform-
ation pertaiding to fish dissases in Cabada.

Management and impiementation

9.1

106.2

10.3

1.4

10.5

10.6

Thers shall be .a  Hensgement Comittsd  whose
strucktare and functioms are &% s¢t out in Schedule
B.

The Director Beperal, Pacific Region, Deparinent
of Fisheries and Ooeans, shall represent Canadga
#£or the implementation of this Agreement on behalf
of Canada; and shall be Co~Chairman of the
Management Committee.

The Deputy Minister, #ixigtry of  Agricuiture
and Fisheries, or designate, shall represent
British Columbia for the implementation of this
Agreement on bebalf of British Columbis and shall
be Co-Chairman of the Hanagement Tommithee.

Impiementation of +his Agresment will be oo
prdinated with other Canad@a-Eritish Colunbia
agreements administered by the Department of
Fisheries and Qceans.

e parties agree that they shall use their best
efforts o achieve expeditiouns alteration of
legislation or administrative policies that may
impede the implementation of this Agreement.

ohe Management Committee will meet semi-amnbally
“ep review implementation of this BAgreement and
will consult as necessary te enhure izs effective
_operation. :
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6.7 The parties will nse their heést efforts $oc ensure
implementatien of the intent of this Agreement
‘in festering growth and development of aguaculture : ] 8 2
in Rritish Columbia. - :

11l. National Co-ordinstion

1.1 The parties will co-operate with other provinces,
if possible, <throtugh national meetings or other
arrangements, for the putting in place of plans
and projects aimed at developing  aguazculture
and at promoting a co-crdinated znd jeint approach
to the development of aguaculture and the nmarketing
of its products.

12, Amendments to Agreement

12,1 This Agreement ‘may be . amended at any time on
mutuEl accord. -

1.2 A notice of proposal o -amend the Agreement by
one perty shall be submitted in writing o the
other part¥, which skall respond within ‘three
{3} months. Pailure to respend within three
(3} months shall be deemed to be wrejection of
the ameadment proposal. )

13, 'Cbminc; inta Poroe

13.1 Thisz Agreement shzll come into foree on signihg.
14.. Termination
14,3 The present -Aﬂg‘i..‘&'ement ‘may by terminated ¢n Gne
yvearts written aotice by either partiy.
14.2 licences . issued during this Agreement remain
i valid for one year, or unti) their date of expiry,

whichever comes fLirst, notwithstznding that the
‘Agreement may be terminated during this pericd.

 SIGHED IR THE PRESENCE OF: GOVEREMENT OF CANADA

"original signed by the
* Hopourshle Tom Siddon”

Witness Hinister of Figheries and Oceans

" GOVERNMENT OF BREITIGH COLUMBIA
"Original signed by the
Honourable John Savage”

Ritoess Minister of Agriculture and Pisheries
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SCHEDULE &
MANAGEMENT COMMITIRE

The Management Oommittee shall be comprised of equdl numbers
of federal and provincial members. It shall have a least 4

menhers.

It shall meet not less than gemi-annually.

The Management Committee shall

-

funttion ws a co-ordination and liaison mechanism to
implement this hgreement;

identify priorities, timing, segeence and funding for
activities of joint interest;

do-ordinate and consult with industry &nd other interested
groups including non-government or internztipnal organi-
zations;

" etrike and oco-ordinidte suboerdinate committeess or vask
groups as necessary to perfom its duties;

‘identify research priorities andé encourage timely communi-

cation of key research results to the industry:

develop berms of reference to egtablish and mzintain

‘a direct commuhicatieons link with industry; and

fancrion in reselving disputes arvising betweer Canadz
and British Columbia.

[ ——

ts

CAN473055_0063



“Government - Golvernarment
of Canada du Canada & %

GULATION

This 1s Exhibit B referred to'..m the
Affidavit of JREVOR SWERDFAGEL

sworn before me at Mﬂ#’.ﬁﬁ_ﬁ’_f‘_

in the Province of L aferie this

[Eh day of NONEMBEE., AD 2009

A Commissioner for taking Affidavits
within the Province of L fDadZw io

- RE4R

 Canadi

£
i
H
i

© CAN473055_0064



© " ©Her Majesty the Quean in Right of Canada, 2007

" Catalogue No. BT22-110/2007
ISBN 978-0-662-49149-1

CAN473055_0065



Government of Canada

Cabinet Directive on Streamlining Regutlation

Gur Commitment to Canadians . PR reveesiaeisiis 1
1.6 TR OQUCHOM cevererssrenrrersesmessesssssrnssssasmssnssonsesssmssssconssesen ieatassnsanias

D20 5COPE OF ADPPHCALION urrrsrreesssrseseeresssissesnissessresssuessisssstissessessssossissessmesssmemsssaniossesssnsstseos 2

3.0 Implementing the Cabinet Direciive on Streamiining Regulaliof . i 2

3.1 Regulatory Process REGUITEIMENTS .ot rcsireeseeeereesriorenenees 3

4.0 Regulatory Analysis . 3

4.1 Regulatory COnSULBLON ..o s it et s amse e s cner 3

4.2 [dentifying and assessing public policy 1SSUES...o.vicverrvrrerrin s sracs s &

4.3 Setting public policy objectives
4.4 Selecting, designing, and assessing regulatory reSponses. o nieerceriieee e 3
Selecting the appropriate mix of government IRSUMENS ...oocoevrrverienceinee s 3
Assessing lepal implications

Compiliance with international obligations ......... ermeer et s ea e neeenereas S 6
- Coordination and COOPETATION e cecrerer e rmrer e esssrsser s e reriarassasn stesssessesansrans 7
“Analyzing the benefits and costs of regulation ... e 8
 Recommending an 0pHOn «..cov e s . 8
4.5 Planning for implementation, compliance, and enforcement .......... rameeeeeaeeseenneanes F
‘Planning for implementation.........coovvermevvreeecenns ireneeraneeanrareares irreeaseess e rrar e 9
. :Planning for compliance and enforcement ....c...cwrieeeees e cn e 9
4.6 Measuring, evaluating, and reviewing regulation...........cccoovecinininnnn, 10
Measuring and reporting on performance
© Evaluating regulatorny PrOgraims. o o ieeieccresmencameree s s ceses e sassasaesesa s rasen
Reviewing regulatory fameworks. i seasases snees
5.0 Respotsibilities for Planning and Reporting to Canadians ...... o it
6.6 - Enquiries and Further Information .rwimme i1

Appendix A: Key Departments and Agencies Involved in the Regulatory Process. ... 12

The Treasury Board of Canada Secretariat......ccooiviene Gra e e A b n et 12
The Department of Justice Canada ..o e 13
The Privy Council OfFIce. .ot ccenmecrcre s saransseresa s sme senee 13

" Appendix B: International Trade Obligations Regarding Specific Requirements for the

Design and Implementation of Technical Regulations, Conformity Assessment Procedures, '_

and Sanitary and Phytosanitary Measures 14

66

CAN473055_0066



Government of Canada
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Cabinet Directive on Streamlining Regulation

Our Commitment to Canadians
‘The Government of Canada is committed to p'rotebting and advaricing the public interest by
- working with Canadians and other governments to ensure that its regulatory activities result in

the greatest overall benefit to current and future generations of Canadians.

When regulating, the federal government will:

protect and advance the public interest in health, safety and security, the quality of the
environment, and the social and economic well-being of Canadians, as expressed by

- Parliament in legislation;

promote a fair and competitive market economy that encourages entréprencurship,.

mvestment, and innovation,

make decisions based on evidence and the best available knowledge and science in Canada -
‘and worldwide, while recognizing that the application of precaution may be necessary when
there is an absence of full scientific certainty and a risk of serious or irreversible harm;

create accessible, understandable, and responsive regulation through inclusiveness,
transparency, accouniability, and public scrutiny;

advance the efficiency and effectiveness of regulation by ascertaining that the benefits of
regulation justify the costs, by focussing human and financial resources where they can do

-the most good, and by demonstrating tangible results for Canadians; and

require timeliness, policy coherence, and minimal duplication throughott the regulatory
process by consulting, coordinating, and cooperating across the federal government, with

‘other governments in Canada and abroad, and with businesses and Canadians.
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1.0 Introduction

Regulation is an important tool for protecting the health and safety of Canadians, preserving the
environment, and securing the conditions for an innovative and prosperous economy. '
Regulations are a form of law—they have binding legal effect and usually set out rules that apply
generally, rather than to specific persons or situations.

Ofien referred to as “delegated” or “subordinate legislation,” regulations are made by persons to
whom or bodies to which Parliament has delegated authority, such as Cabinet (the Governor in
Council), a minister, or an administrative agency. Authority to make regulations must be
expressly delegated through enabling legislation.

When drafting enabling legislation, departments and agencies are to ensure that subordinate
legislative instruments, including regulations, are subject to the requirements of the Statutory
Instruments Act. Regulations and other such instruments shouid not be exempted from these
requirements except in exceptional circumstances, when approved by Cabinet.

For more information on the requirements governing legislative instruments, see the Cabinet
Directive on Law-making.

2.0 Scope of Appilication

The Cabinet Directive on Streamlining Regulation applies to all departments and agencies
involved in the federal regulatory process. Government officials are responsible for abiding by
the Directive at all stages of the regulatory lifecycle—development, implementation, evaluation,
and review.

3.0 Implementing the Cabinet Directive on Streamlining Regulation
This directive is supported by a series of frameworks and documents that provide detailed
guidance for government officials on the regulatory process. These frameworks can be found at |

http://www.regulation.gc.ca.

:W'hen regulating, departments and agencies are responsible for ensuring that relevant legislation
and directions from Cabinet and the Treasury Board are followed, including the following:

o Statutory Instruments Act;
«  User Fees Act] S
‘s Financial Administration Act;
o Cabinet Directive on Law-making, . . : :
‘o Cabinet Directive on the Environmental Assessment of Policy, Planand Program Proposals;
2

CAN473055_0068



_ Government of Canada
Cabinet Directive on Streamliining Regulation

i 1d

Gy

e A Framework for the Application of Precaution in Science-based Decision Making about
. Risk; and

“o A Framework for Science and Technology Advice: Principies and Guidelines for the
Effective Use of Science and Technology Advice in Government Decision Making.

A review of the Directive will be conducted within five years of its coming into force.
Accordingly, the Regulatory Affairs Sector of the Treasury Board of Canada Secretariat”
{Regulatory Affairs) will work with departments and agencies to develop a performance
measurement and evaluation strategy and to monitor the implementation of the Directive. In .
addition, departments and agencies are expecied to submit a report to their senior management -
and Regulatory Affairs on how they have met the commitments and directions set out here. It is

- expected that the review of the Directive will include the involvement of interested Canadians.

31 Regulatory Process Regquirements

[n consultation with Regulatory Affairs, departments and agencies will assess regulatory
proposals at an early stage to determine where approval processes can be streamlined and whete
Tresources should be focussed. The following factors will be considered in this assessment:

- potential impact of the regulation on health and safety, security, the environment, and the
social and economic well-being of Canadians;
s - cost or savings to governument, business, or Canadians and the potential impact on the
} Canadian economy and its international competitiveness;
e potential impact on other federal departments or agencies, other governments in Canada, ot
" on Canada’s foreign affairs; and
»  degree of interest, contention, and support among affected parties and Canadians.

Emeérgency situations—when there is an immediate and serious risk to the health and safety of
Canadians, their security, the economy, or the environment—may require an expedited process.
In these cases, departments and agencies will work with Regulatory Affairs to proceed ina
manner that most effectively protects the public interest.

4.0 - Regulatory Analysis

4.1  Regulatory consultation

Departments and agencies are responsible for identifying interested and affected parties, and for’
providing them with opportunities to take part in open, meaningful, and balanced consultations at
all stages of the regulatory process.
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s inform and engage Canadians on the nature and implications of the public policy issue based
: on available evidence, science, or knowledge;
+ - include Canadians in developing policy objectives; _ :
o set out the process and timelines in a clear manner so that affected parties can organize and
provide input; and
e provide timely feedback to Canadians and affected parties on the outcome of the
consultations and on the priorities considered in decision making, '

Departments and agencies are also to work with First Nations, Inuit, and Métis communities and
peoples; national, regional, and local Aboriginal organizations; and Aboriginal governments and
ensure that they meet all obligations that may exist in relation to rights protected by section 35 of
the Constitution Act, 1982.

* Departments and agencies are to publish proposals in the Canada Gazette, Part 1, 16 allow for a
public comment period and to then take the comments received into consideration. The standard
‘comment period is 30 days, but it can vary based on legislative requirements, international
“obligations, and other considerations. A minimum comment period of 75 days is required for
proposals for new and changed technical regulations that may affect international trade.

Departments and agencies should note that publishing proposed regulations in the
Canada Gazette is not a substitute for meaningful consultations on the development of
regulatory proposals. Cabinet may exernpt proposals from publication in Part [ of the
Canada Gazelte.

- 4,2  Identifying and assessing public policy issues

Departments and agencies are responsible for assessing public policy issues, including potential
risks, and demonstrating through the best available evidence and knowledge that government
intervention is needed,

When assessing and documenting public policy issues, departments and agencies are to: - -

» analyze the public policy issue, its causes, and
_context, including its urgency and immediate and
long-term impacts; '
» review wherever possible relevant evidence-based
assessments, analyses, standards, and classification
* systems of provincial and territorial governments,
other countries, or international organizations; .
& explain fully to decision makers and Canadians the nature of the issue and how its impacts
change over time; and »
e describe the scientific and empirical evidence, uncertainties, ethical considerations, and
public views of the public policy issue.
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When there is a risk of serious or irreversibie harm, the govemment recopnizes that the absence
- of full scientific certainty shall not be used as a reason for postponing decisions to protect the

. health and safety of Canadians, the environment, or the conservation of natural resources. For
guidance on the application of precaution, departments and agencies should consult

A Framework for the Application of Frecaution in Science-based Decision Making about Risk,

4.3  Setting public policy objectives

Once pélicy issues have been assessed and it is determmed that govemment intervention is
required, departments and agencies are responsible for setting public policy objectives that
- outline tangible outcomes for Canadians. Departments and agencies are to:

set measurable objectives that address the public policy issue and its causes;
¢ establish linkages to enabling legislation and govermnment priorities to ensure relevance and

~_consistency; and
~o develop and use performance indicators on an ongoing basis to monitor and report on
progress against performance expectations.

4.4  Selecting, designing, and assessing regulatory responses
Selecting the appropriate mix of government instruments

Departments and agencies are responsible for assessing the effectiveness and appropriateness of
regulatory and non-regulatory instruments for achieving policy objectives.

.e a t: - : - s -
Departments and agencies are £ Best Practice: Depariments and agencies

are encouraged to use standardization

e identify potential points for effective intervention; tools and approaches offered by Canada’s
identify the institutions and parties that should be | Nationai Standards System (NS§).
involved in addressing the public policy issue; - | This network provides internationatly

. L= . accepted best practices and tést methods,
& . %dentlf}f the a_ppropi:late instrument or mix of o improves market entry. and acceptance,
instruments, including regulatory and non-regulatory | and reduces the need for

- measures, and justify their application before multiple testing or repetitive certification,

- ‘submitting a regulatory proposal; For more information, please see
& demonstrate that the regulatory response is designed hitp://www.sce.calen/nss/index shtml.

_ to address policy objectives; . . Regulators may also wish to check
& demonstrate that the regulatory response is | RegWatch, a search tool that identifies
~_proportional to the degree and type of risk; | Canadian and international standards

e demonstrate that the regulatory response will fot "‘?fer"‘“?"’d n c*mad‘?? laws and

duly affect areas that it was not designed to regulations. Please visit
unctuly gn © | https:/alertsce.caftwhibasic_e jsp.

address;
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o pecify, particularly for technical regulations, regulatory requirements in terms of their
performance rather than their design or descriptive characteristics; and
o - make use of all or parts of relevant national or international standards, guidelines, and
recommendations as a basis for technical regulations and for conformity assessment
procedures when they fulfil intended policy objectives.

-Assessing legal implications

. When designing regulations, departments and agenci'e's are respensibie;.with assistance from the
Department of Justice Canada, for assessing the legal implications of the proposal and for
ensuring that it is legally sound.

Departments and agencies are therefore expected to take measures to ensure that regulations dre:

o authorized by enabling legislation or other law;

s consistent with the Constitution Act, 1867 and the Constitution Act, 7982 (including the
 Canadian Charter of Rights and Freedoms and with particular note of any obligation relating
- to Aboriginat and Treaty Rights arising out of s. 35}, and the Canadian Bill of Rights, 1960;

and

¢ well drafted and able to operate effectively with other related laws, particularly legislation of
general application such as that referred to in this document under the heading
“Implementing the Cabinet Directive on Streamlining Regulation.”

Compliance with international obligations

" Departments and agencies are to respect Canada’s international obligations i such areas as’ '
- human rights, health, safety, security, international trade, and the environment. They must also
- implement provisions related to these obligations in all stages of regulatory activity.

To ensure the compliance of regulatory proposals, departments and agencies should seek the
" advice and assistance of:

- & the Legal Bureau of Foreign Affairs and Fnternational
Trade Canada—the Legal Bureau is responsible for the
negotiation, creation, and interpretation of Canada’s
international legal obligations and provides advice
concerning the interpretation and application of such

- obligations for reguiation;
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implementation of Canada’s international trade obligations, including the implementation of

the World Trade Organization (WTO) Agreement and the North American Free Trade

 Agreement (NAFTA);

¢  the Department of Justice Canada, with its specialized sections, and its departmental legal
services units that are responsible for advising departments and agencies on legal matters,
including consistency of regulatory proposals with Canada’s international obligations; and

& the Trade Law Bureau of Foreign Affairs and International Trade Canada and the

Department of Justice Canada, which provides advice on Canada’s international trade

obligations.
Coordination and cooperation .

Coordinating across the Government of Canada

Federal departments and agencies are responsible for Working tog'ether' o deve'iop"and implement ~

regulations to maximize effectiveness and minimize the cumulative and unintended impacts on
Canadians and the economy. To do so, departments and agencies are to:

s . identify and consult with other federal departments and
agencies that have a specific inferest in the proposed
regulation; ,

s identify similar orrelated regulatory reqiirements—either
existing or proposed—in the area being regulated;

" & dssess these requirements to minimize cumulative impacts
and develop complementary and cooperative approaches
whenever possible; and

s coordinate the implementation and management of
regulation to minimize complexity and duplication,

Cooperating with provincial and territorial governments

Best practice: Departments and
agencies are encouraged to apply
service-oriented approaches to the
administration of régulatory
programs. Coordinated approaches,
such as single-window service

- delivery, can reduce the

administrative burden and improve
compliance. For more information,
please see the Institite for Citizen-
Centred Service website at
http:/fwww.ices-isac.org.

Departments and agencies are responsible for cooperating with provincial and territorial
governments in the development and implementation of regulation. Departments and agencies

‘are to:

» _involve provincial and territorial counterparts in federal regulafory initiatives; -
s jdentify and assess similar or related provincial and territorial requirements, and weork with
relevant jurisdictions to manage any cumulative impacts and minimize duplication and

conflicting requirements;

= comply with the Government of Canada’s intergovernmental agreements, such as the

Canadian Agreement on Internal Trade;

-~

3
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s develop cooperative arrangements such as the mutual recognition of requirements, the
adoption of consensus-based standards, and consistency in reporting requirements whenever
- . possible; and
o - establish national standards or common conformity assessment procedures to support and
facilitate internal trade whenever possible.

" International cooperation

Departments and agencies are to take advantage of opportunities for cooperation, either -
bilaterally or through multilateral fora, by:

® reviewing and influencing international best practices, sharing knowledge, adopting of
contributing to the development and updating of international standards and conformity
assessment procedures, and developing and pursuing compatible approaches with

" ‘international counterparts;

¢ limiting the number of specific Canadian regulatory requirements or approaches to instances
when they are warranted by specific Canadian circumstances and when they result over time
in the greatest overall benefitto Canadians; and

¢ identifying the rationale for their approach, particularly when specific Canadian requirements

© are proposed.

Analyzing the benefits und costs of regulation

When -determining whether and how to regulate, departments and agencies are responsible for
assessing the costs and benefits of regulatory and non-regulatory measures, including
government inaction. This analysis should include quantitative measures and, when costs and
" benefits are difficult to quantify, qualitative measures. The analysis of these impacts provides
- useful information to decision makers, even when economic efficiency is not the only or the
overriding public policy objective. '

When assessing options to maximize net benefits, departments and agencies are to:

~# identify and assess the potential positive and negative
‘economic, environmental, and social impacts on Canadians,
‘business, and government of the proposed regulation and
-its feasible alternatives; and '
e identify how the positive and negative impacts may be
_distributed across various affected parties, sectors of the
economy, and regions of Canada.
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®  publishing service standards, including timelines for
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Recommending an option

When develaping the option that maximizes net benefits, departments and agencies are to:

¢ limit the cumulative administrative burden and impose the [ Dep anments il sgencies should |

least possible cost on Canadians and business that is consult the Cabinet Directive on
necessary to achieve the intended policy objectives; | the Environmental Assessment qf' ‘
o consider the specific needs of small business and identify -~ | Policy, Plan and Program
the least burdensome but most effective approach to Proposals for further guidatice i
. ‘conductmg exmronmema! 1mpact :
addressing these needs; assessmertts,

limited, and proportionate to what is necessary to achieve
the intended policy objectives;
e prevent or mitigate adverse impacts and enharnice the posxtwe impacts of regulation on the
. -"environment, the health and safety of Canadians, and competitiveness, trade, and investment;
s identify the scope and nature of residual adverse-environmental effects after mitigation and
enhancement strategies have been considered; and

‘s identify necessary follow-up measures to track environmental effects over timie.
4.5  Planning for implementation, compliance, and enforcement

- Planiing for implementation

Deépartments and agencies are resporsible for putting in place the processes to implement

“regulatory programs and to manage human and financial resources effectively, including:

approval processes set out in regulations, setting
transparent program objectives, and identifying

- requirements for approval processes;

e taking advantage of opportunities for 1mpiementation and
delivery coordination with other departments and agencies,.
and with other governments in Canada that are regulating in the same sector;

. planning for the necessary human and financial resources that the recommended option

- would require, including compliance and enforcement activities; and
¢ -ensuring that those charged with carrying out regulatory responsibilities have the necessary
resources, skills, and abilities.

- Planning for compliance and enforcement

Departments and agencies are responsible for prombting regulatory effectiveness by developing

~and implementing compliance and enforcement strategies. These strategies are to:

a  be developed in consuitation with affected parties, including those that must administer the
regulation or comply with it as appropriate;
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¢ use an appropriate range of compliance tools; and _
o provide timelines and processes for assessing and reviewing compliance activities.

4.6  Measuring, evalusting, and reviewing regulation

Departments-and agencies are responsible for ensuring that regulation -centinuﬁﬂy meets its”
initial policy objectives and for renewing regulatory frameworks on an ongoing basis.

-Measuring'and reporting on performarnce
Departments and agencies are to:

e identify the intended results of regulation in managing a public policy issue and, before -~
subrmitting a regulatory proposal, develop time-based performance indicators for significant
tegulatory activities;

»  ‘take measures to ensure that monitoring and reporting activities are effective while imposing

. the least possible burden on government, business, and Canadians;

¢ integrate performance measures that can be used to adjust compliance plans as needed; and

» collect performance information on the results of existing regulation and provide Canadians
with this information in a timely manner.

E vdluating regulatory programs

Departments and agencies are to evaluate their regulatory programs according to the time frames
and cycle established in the Treasury Board Policy on Evaluation to demonstrate results for
Canadians. Subject to the impacts and complexity of the regulatory programs, departments and
agencies ate to assess the following areas, when appropriate:

¢ inputs (e.g., resources, mandate, and enabling authorities), activities, effectiveness, ultimate
outcomes of the regulatory program, and the extent to which the program contributed to the
achievement of reported results;

# value for money (e.g., relevance, efficiency, and cost-effectiveness); and

¢ governance, decision-making and accountability processes, service standards, and service
delivery mechanisms.

 Reviewing regulatory frameworks

" Departments and agencies are to regularly assess the results of performance measurement and
~ evaluation to identify regulatory frameworks in need of renewal. Once identified, departments
~and agencies are to examine the regulation with a focus on:

@ the effectiveness of the current regulation in meeting the policy objective; ... -~

- & the current instrument selection, level of intervention, and degree of prescriptiveness;
e clarity and accessibility of the regulation to users; and

~ ' ‘the overall impact on competitiveness, including trade, investment, and innovation.
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¢
" Planning, priority- and timeline-setting, and the measuring and reporting of outcomes of

regulatory review should be determined by departments and agencies in collaboration with

-affected parties.

5.0 Responsibilities for Planning and Reporting to Canadians
. Departments and agenciesare to:

e develop regulatory plans and priorities for the coming year(s); and :
e report publicly on plans, priorities, performance, and regulatory review in accordance with -
Treasury Board guidelines.

6.0 Enquiries and Further Information |

Treasuiy Board of Canada Secretariat—~Public Enquiries
“Telephone: 1-877-636-0656

-~ ‘Email: infoi@itbs-sct.ge.ca

- ‘Website: hitp://www.regulation.ge.ca

1
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-Appendix A: Key Departments and Agencies Tnvolved in the -
~Regulatory Process
The Treasury Board of Canada Secretariat

The Regulatory Affairs Sector (Regulatory Affairs) of the Treasury Board of Canada Secretariat
(TBS) is responsible for ensuring that the analysis that departments and agencies provide on
policy and regulatory proposals is consistent with the commitments and directions set out in the
. Cabiner Directive on Streamlining Regulation and that the analysis effectively supports
~ ministerial decision making. Regulatory Affairs is also responsible for promoting policy
coherence among new proposals, existing policies, and the government’s policy agenda.

: 'Regulatory Affairs is expected to:

e provide advice and support to departments and agencies concerning the development of
regulatory proposals and the implementation of the Directive;
s - work closely with departments and agencies to provide ministers and the Cabinet committee
responsible for Governor-in-Council decisions with the necessary information to make
_ decisions on the issues before them; _
‘e review regulatory proposals, challenge departments and agencies on the quality of regulatory
' analyses, and advise them when the directions set out in the Directive have not been met;
e promote regulatory reform and be a centre of expertise on regulatory governance; and
e assess the effectiveness of the Directive and its implementation.

- Regulatory Affairs will work with other sectors in TBS to:

% confirm that regulatory proposals appropriately address resource management; and
s formulate advice and guidance to departments and agencies on other government
management policies relevant to their regulatory activities.

12
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‘The Department of Justice Canada .
The Department of Justice Canada provides legal advice to de'pat‘tmerits and agencies on the .

- legality of proposals for enabling and subordinate legislation, and the legal requirements of the

. regulatory process.

-In doing so, the Department of Justice Canada provides drafting services to departments and
agencies and, under the Statutory Instruments Act, examines all proposed regulations to ensure
that they:

s have the necessary legal authorization to be made; -

~'e are consistent with the Canadian Charter of Rights and Freedoms and the Canadzan Bill of
Rights, 1960,

@ are not an unusual or unexpected use of the enabling authority; and

s are drafted in accordance with established standards.

The Department of Justice Canada also provides departments and agencies with legal tools and -
advice on the appropriate use of government instruments, regulatory technigues, intemational
standards, and compliance and enforcement techniques.

The Department of Justice Canada and the Legal Bureau of Foreign Affairs and International
- Trade Canada are responsible for advising on the effect of Canada’s international legal
obligations, including their implementation in domestic law. The Trade Law Bureau of the _
- Department of Justice Canada and Foreign Affairs and International Trade Canada is responsible
for advising departments and agencies on Canada’s trade law obligations. -

The 'Privy Council Office

The role of the Privy Council Office is to assess memoranda to Cabinet and legislative proposals
with regard to instrument selection, regulatory implications, and consistency with this directive

- and the Cabinet Directive on Law-making. It is also responsible for informing and involving
Regulatory Affairs when policy proposals may have a regulatory aspect,

13
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Appendix B: Intematwnal Trade ()bllgatlons Regardmg Speeific
Requirements for the Design and Implementation of Technical
Regulations, Conformity Assessment Procedures, and Sanitary and
Phytosanitary Measures

- The Cabinet Directive on Streamlining Regulation establishes the responsibility of departmernts
and agencies to seek advice and comply with Canada’s international trade obligations. This

* ‘appendix draws attention to certain specific requirements applicable to technical regulations,

- conformity assessment procedures, and sanitary and phytosanitary measures contained inthe
Wortld Trade Organization (WTO) Agreement on Technical Barriers to Trade, the WTO
Agreement on the Application of Sanitary and Phytosanitary Measures, and Chapter Seven
(“Sanitary and Phytosanitary Measures™) and Chapter Nine (“Technical Barriers to Trade”) of
the North American Free Trade Agreement.

~In particular, with respect to technical regulations, conformity assessment procedures ‘and -
senitary and phytosanitary measures that affect trade, departments and agencies are to:

e specify, where possible, technical regulatory requirements in terms of performance rather
than design or descriptive characteristics;

‘s - consider accepting as equivalent the technical regulations and conformity assessment
procedures of other countries, even if different, provided they achieve the intended ragulatory
‘objective and offer an equivalent level of assurance of conformity with domestic technical
“regulations and standards;

s - ensure that technical regulations and conformity assesstnent procedures treat products from
one jurisdiction no less favourably than like products from other jurisdictions;

e ensure that sanitary and phytosanitary measures are based on scientific principles and
evidence, that they do not arbitrarily or unjustifiably discriminate against other jurisdictions
where identical or similar conditions prevail, and that they are based on international
standards, guidelines, or recommendations where they exist;

s accept the sanitary and phytosanitary measures of other countries as equivalent, even if
different, provided they achieve Canada’s appropriate level of sanitary or phytosanitary
protection;

s use available international standards, guidelines, and recommendations as a basis for
technical regulations and for conformity assessment procedures where they achieve the
intended regulatory objective; :

"%  treat regulatees and products from one jurisdiction no less favourably than those from other
jurisdictions when assessing conformity to technical regulatory requirements, providing they

_ are in comparable situations; '

» - have in place a process to review complaints concerning conformity assessment procedures
and must take corrective action when justified; and

s publish proposals for new or changed technical regulations, conformity assessment
procedures, and sanitary and phytosanitary measures that may affect international trade fora
comment petiod of at least 75 days and take into account the comments received.
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